Document 1 - Summary Report: Consultation on revisions to Code of Practice for Provision of the Free Entitlement

Introduction

1. A consultation exercise, on revisions to the Code of Practice for local authorities on provision of the free early education entitlement, was carried out by the Department for Children, Schools and Families over the period 13 May 2009 to 08 July 2009.  The consultation was set out as a “discussion document” focusing on several key themes, namely: quality; flexibility, including the future commitment to “stretch” the offer over more than 38 weeks of the year; and childminders. There was also a strong theme throughout dedicated to delivery in partnership, and a section dedicated to capturing experience and practice of delivering the free entitlement.  This report summarises the responses to the document.  Please refer to Document 2 for the Government Response to the consultation and details of how these responses have been taken into account in revising the guidance in the Code of Practice. 

2. The consultation discussion document issued in May 2009 focused on the way in which the Department and our delivery partners will deliver on the commitment to offer an extended free entitlement for all 3 and 4 year olds of 15 hours a week for 38 weeks a year, delivered more flexibly, from September 2010. In particular it set out to:

· Describe the scale and purpose of the government’s investment in this area, the context in which the extended free offer will be delivered and how it fits into the government’s long term ambition for early learning and childcare; 

· Confirm the commitment to delivery of the extended offer through a mixed economy of private, voluntary, independent and public sector providers; to deliver a flexible free entitlement which offered parents more choice about how they took it up.
· Seek views on ways in which the legal and financial framework and any local funding arrangements can best be used to secure the twin objectives of high quality and accessibility, so that children and families receive the maximum benefit from this investment in their futures.

3. The Department is very grateful to all those who responded to the consultation exercise. The feedback received has helped us to develop more detailed proposals that we are now laying down as a new “Code of Practice”, which forms statutory guidance to local authorities in implementing the free entitlement. This report forms part of the second phase of consultation, on the draft Code, taking place between October and December 2009.
Overview

4. There were 254 responses to the discussion document. The organisational breakdown of respondents was as follows:

Local Authority:






55

Private early years provider - sessional / full day care:

87

Voluntary early years provider - sessional / full day care:

19

Childminder:







17

Networked childminder:





  7

Maintained nursery school:





14

Maintained nursery class:





  5

Independent school:





  
  3
Other early years provider:





  7

Parent / Carer:






  5

National organisation:






13

Other:








22

5. The questions raised in the discussion document covered four main policy areas: Quality, Flexibility, Stretching and Childminders. This report summarises the responses to each of these policy discussions. 

6. For many of the questions posed there was no clear consensus. However, for each of the policy areas, a clear set of principles and broadly supported views emerged and respondents provided a wealth of supporting detail. This has helped us to appreciate what must be clarified in the new Code in order to make it as clear and as helpful a guide as possible, and also demarcated the set of practical considerations that need to be taken into account when setting the framework for the successful delivery of the extended entitlement. 

7. Throughout the consultation period, a series of workshops and events were also held, attended by mixed audiences of local authorities and providers from all sectors, the results of which have also been fed in to overall analysis and final proposals.

8. Although the discussion paper did not ask specific questions about funding arrangements for the free entitlement, this issue was raised in many of the responses. In particular private, voluntary and independent (PVI) providers raised concerns that their sustainability might be jeopardised on the basis that increased free hours will constrain their ability to charge for additional services. 

1) Summary of responses on Flexibility
9. Overwhelmingly, respondents recognised the commitment to a more flexible free entitlement as a positive step. But there was clear agreement that there must be a balance between what parents want and what providers can offer and that consultation and communication between local authorities, parents and providers is essential to ensure this balance is reached. There was also broad support for the proposal that provider agreements should be used to manage the practicalities of delivering a more flexible entitlement. However, opinion was fairly evenly divided on whether the nationally set parameters were the right ones and what would be an appropriate balance between nationally set parameters and a locally determined entitlement, because of confusion about what this would mean in practice.

10. Local authorities responded positively across the set of questions around flexibility; they in particular felt strongly that the proposals: 

· Achieved a balance between setting a robust and consistent framework and ensuring sufficient flexibility for local authorities and providers to address local need;

· Recognised that local authorities should be able to determine locally what the entitlement should be, using their knowledge of demand and availability;
· Secured flexibility while recognising the need for children, and providers, to have stability.

11. Childminders in particular responded very positively about the flexibility proposals, which most likely reflects that they are among the most flexible providers currently. Other providers (across all sectors) were much more uncertain and national organisations were divided on the proposals around flexibility. The broad concerns about the existence of parameters and the ability of the sector to deliver a more flexible entitlement were:

· The system would be open to interpretation by each local authority, which would leave providers and parents unclear and could result in local authorities being legally challenged. Clear national guidance was requested, so all parties understand which elements of delivering the free offer are mandatory and which could be negotiated locally.

· The practicalities of having children coming and going for short sessions would make it difficult to comply with Ofsted ratios and to maintain continuity of care for each child. 
· Too much emphasis on what parents wanted, rather than what was sustainable or viable; if delivering flexibility in practice meant allowing a parent to have a 10am–2pm slot for example, this may leave providers unable to fill the remainder of the day. Providers are private businesses who should not be disadvantaged through implementing government policy.

· Significant concern about the lack of funding available to meet the cost of the free offer and that delivering flexibility would exacerbate sustainability concerns, because providers may need to pay more rent or incur higher staff costs. Related to this, a small number of respondents (7%) suggested that providers should be able to charge parents top-up fees for free hours and warned that providers might pull out of delivering the free offer altogether if they were unable to do so.

· Not all providers would be able to deliver this, particularly playgroups that share premises. More broadly, a strict delivery model would in fact lead to less flexible provision and a less diverse market, by hampering providers’ ability to tailor services to the needs of their community.

· Asking staff on fixed contracts to work more flexibly would be difficult and would incur costs. Although not statistically significant across the responses as a whole, this was a particular concern for the maintained sector. 
12. In terms of the parameters themselves, there was some feeling that these were more concerned with catering for parents than maximising benefits to children. The elements where there was greatest debate were:

· Maximum session length: 19% disagreed with a ten hour maximum session length. Whilst most conceded that a session this length could help parents to balance work and family commitments, they did not think it was in the best interests of the child. The most popular alternative suggested was a maximum of six hours. Some providers were also concerned that if they had to open from 8am-6pm then they may have to ask their staff to work shifts or take on additional staff that would mean in increase in their wage bill.

· Minimum session length: 15% of respondents raised concerns about the suggested minimum session length of two hours, saying that children would not settle and learn well in such a short time and that it would be less than the 2.5 hours commonly accessed now. There were some suggestions that that the minimum should be set at three hours instead. 

· Days per week: 5% said that that they would like the entitlement to be allowed to be taken over two days as many parents relied on the funding to get back into the workplace and having cover for two full days was beneficial. 

2) Summary of responses on Stretching

13. 42% of respondents thought that it would be feasible to deliver a stretched offer locally by 2012 and 13 percent said that they already did this or that they would be able to offer this sooner than 2012.

14. Local authority responses were evenly split: there was general uncertainty about what demand for a stretched offer would be and whether the capacity existed to meet this locally already (i.e. through full day care settings). This was particularly a concern in rural areas and in areas with a high proportion of maintained provision. Concerns were also raised about capacity of IT systems to manage this change, difficulties in apportioning hours across more than one setting and managing children who moved in-year.

15. Almost 40% of PVI providers agreed that 2012 would be feasible. Their main concern was sustainability; demand would have to be at a level that was viable for them to offer this, or funding would have to be boosted. There were also a small minority of providers, particularly from the voluntary sector, who said that a stretched offer was impossible as premises were unavailable to be rented for additional time. In contrast to other providers, childminders responded very positively.

16. There was overall a low response rate from the maintained sector and most of these respondents were ‘unsure’ about our proposals, though were clear that that feasibility would depend on negotiation of teacher contracts, which would be difficult and would place an additional financial burden on providers.  

3) Summary of responses on Quality
17. 56% of respondents agreed there should be an expectation in the Code that the free entitlement be delivered through providers who are ‘leading the way’ in terms of quality and continuous improvement, reflecting widespread agreement that this is a sound, evidence-driven principle that would help to maximise benefits to children. Two thirds of local authorities agreed, with some stating that they would appreciate such a lever to increase their capacity to manage the market. Providers were also very positive about this in principle and were keen to have further recognition for work to improve quality between inspections and a more ‘holistic assessment’ of quality than offered by Ofsted.

18. However, some providers had strong reservations about the way in which quality could be defined.  They were clear that it should not reflect staff qualifications alone and felt that any system to measure quality should be nationally determined, consistent, transparent and independent of local authority judgment. In addition, it was clear that providers would prefer an emphasis on continuous improvement rather than targets or minimum standards. The majority of local authorities agreed that this approach would be the most constructive. 

19. There were concerns from providers and from some national organisations that local authorities would use quality as a lever to restrict access to the market unfairly and become, effectively, inspectors of quality rather than striving for and supporting quality improvement, a role which all felt was critical. 

20. There were also concerns that being too prescriptive and target driven could affect the diversity of provision that is available and create a two-tier system which penalises settings that do not meet targets but provide a service that is well supported by local families.

21. 51% of respondents agreed that provider agreements were the right way to set out expectations around quality, although over 90% of local authorities responded positively, compared with only a quarter of private and voluntary providers. 

22. Most local authorities already use provider agreements to require PVI providers to participate in continuous professional development, work with Early Years Consultants (National Strategies) and use quality assessment tools. And the majority of respondents saw these agreements as beneficial to both local authorities and providers by making clear the roles and responsibilities of each party. 

23. However, when considering the role these agreements may play with regard to the quality of provision, providers and national organisations emphasised that:

· The terms of these agreements must be properly negotiated with providers and should not be burdensome;

· There should be local flexibility in the style of agreements and the frequency with which they are reviewed;

· Conditions alone do not improve quality; access to training and support and a good relationship between provider and local authorities is critical to improving outcomes for children.

24. Local authorities and PVI providers were clear that they would expect any agreements to be replicated for the maintained sector, although local authorities have concerns about the politics of removing funding from schools. There was a mixed response from the maintained sector on this question and it was unclear from the responses received whether service level agreements between local authorities and the maintained sector are common.  However, there was some support from the maintained sector for implementation of agreements between themselves and LAs, which set out mutual commitments around not just quality but also flexibility and partnership arrangements.
25. There was strong feeling from some respondents, which was particularly clear from the independent sector, that it would be inappropriate for local authorities to withdraw funding on any basis other than an Ofsted “inadequate” rating. 

26. 56% of respondent agreed that local authorities should incentivise quality through their single funding formula. This reflected the feeling that both delivering high quality and working to improve quality had costs attached. 

27. Two-thirds of local authorities responded positively to this question, most of which are working to include a supplement in their formulas, usually by considering staff qualification levels or a combination of qualifications and participation in a quality assurance or improvement scheme. 

28. Providers were evenly split on the issue. They felt strongly that settings should receive a secure base level of funding, so that they were not reliant on supplements to be sustainable, but were attracted to supplements which would reward and support their quality improvement. 

4) Summary of responses on Childminders

29. 67% of respondents agreed that all local authorities should be required to establish childminder networks, to enable childminders to deliver the free entitlement. Childminders were extremely positive, with 95% with this proposition. Local authorities were also positive, with 75% in support.  Those who did not agree were concerned primarily about the administration and resource needed to run current models, particularly the Children Come First model. Others said that there was no interest in childminders delivering the free offer locally. Private providers were least certain, with less than half agreeing. Most respondents were concerned about market becoming more competitive.

30. The majority of respondents (60%) agreed that the Code should encourage local authorities to fund childminders to deliver the provision only where they had a level 3 qualification.  They said that consistency was needed to bring the workforces together and having one rule for all would help to achieve this. Most childminders who responded said they had to be level 3 qualified to join childminder networks already, but were clear that there needed to be flexible training opportunities available that would suit their working arrangements. 

31. Those who disagreed stated that many parents chose a childminder based on whether they liked the provision they offered and not on their qualifications.  They did not believe that having a level 3 qualification was an automatic guarantee of quality staff or quality provision. A minority (9%of respondents) suggested that forcing childminders to have a level 3 qualification could lead to a reduction in the number of childminders and affect the options open to parents.

Please see Document 2 for the Government’s response to the consultation, and next steps.
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