REPORT ON THE CONSULTATION ON THE BELONGING REGULATIONS

Introduction
1.
This consultation was about amendments to The Education (Areas to which Pupils and Students Belong) Regulations 1996 (the “Belonging Regulations”).  The amendments make clear that the Regulations do not make special provision for  further education students (as there are no current further education recoupment powers and therefore there is no need currently to determine which area a student belongs to for recoupment purposes, and students can no longer apply for mandatory awards in respect of courses of higher education); update the references to legislation; amend regulation 7 (“Children looked after by a local authority”) to make clear that the regulation applies to the exclusion of other regulations within the Belonging Regulations rather than all other regulations; and, most importantly, amend regulation 2 to provide that the Belonging Regulations do not apply for the purpose of determining the education authority responsible for identifying, assessing, making and maintaining ‘statements’ and the performance of other functions under Part IV of the Education Act 1996 relating to children with special educational needs (SEN).  

2.
The decision to amend the Belonging Regulations was made in response to the judgment in the case of a looked after child (‘LAC’) with an SEN statement placed by Waltham Forest in Staffordshire (R (on the application of L) v the (1) London Borough of Waltham Forest and (2) Staffordshire County Council).  The judgment said that the Belonging Regulations had wider application than just for assigning which authority had financial responsibility in inter-authority recoupment cases and, in particular, were applicable when deciding which authority is responsible for identifying a child’s SEN, assessing the child, and drawing up and maintaining an SEN statement, and in particular in the case of LAC placed out of area.  The Department drafted the Belonging Regulations intending them to apply exclusively for the purpose of determining obligations relating to recoupment and Mandatory Awards. The Department’s policy has always been that responsibility for SEN functions is determined by s321 of the Education Act 1996 in accordance with the ordinary residence of the child concerned.  Guidance was produced stating that the authority where the LAC is placed (that is, lives) rather than home/placing authority (that is, the authority which looks after the child) is the authority responsible for carrying out these SEN duties, recouping the costs from the home authority. 

The policy rationale behind determining responsibility in accordance with ordinary residence is that the authority in which the child is situated is better placed to undertake the day-to-day responsibilities of ensuring the child’s needs are met, whereas there would be significant practical difficulties involved were the home /placing authority to have these responsibilities. Although similar practical difficulties may arise in the cases of 52 week residential placements, the Department’s guidance in these cases is that the home authority is the authority responsible for maintaining the statement.  The reason for this is that children are generally placed in a 52 week boarding schools, which are not maintained schools, without the knowledge or involvement of the authority in which the school is situated, and so cannot be said to be ordinarily resident there because they have no real connection with the area. 
The “Waltham Forest” judgment suggests that, for LAC, the responsible authority is the home authority in all cases.  The Department believes this is not in the best interests of LAC, as in most cases LAC placed out of area will be attending the schools maintained by the authority where they are resident and that authority will be in a better position to decide on the appropriate provision for the child.    

3.
The Belonging Regulations apply to England and Wales.  A parallel consultation has taken place in Wales on a parallel set of amendment regulations.  

Summary 
4.
The consultation was conducted online via the Department’s consultation website over a three month period between 19 January and 13 April 2009.  There were also the options of sending responses to a dedicated email box or paper consultation forms to the Department’s London headquarters.  As well as the consultation being announced through the Department’s weekly email to local authorities, the Special Educational Consortium, on which most voluntary organisations with an interest in SEN are represented, was asked to make its members aware of the consultation and a number of groups with an interest on looked after children were also notified of the consultation via email.  

5.
There was just one consultation question, whether respondents agreed with the Department’s proposal to amend the Belonging Regulations so that they no longer determined which local authority was responsible for identifying children’s SEN, assessing them, drawing up SEN statements and maintaining those statements in respect of LAC placed outside their home local authority areas.  As a rider to the question it was explained that amending the Regulations in this way would allow the Department to reaffirm its guidance that the authority where the child is ordinarily resident is the authority responsible for fulfilling these duties.  In the cases of 52 week placements this is construed to be the placing authority.  

6.
The Department received 42 responses within the consultation period and four after the consultation closed, two of which supported the proposal, one was against and one was not sure.  Of the 42, 23 were from local authority SEN or additional needs officers, 3 were from local authority looked after children officers and 6 were from voluntary organisations.  None were received from parents or foster parents, although one response was from an LA LAC officer who was also a foster carer.  There were also 10 responses from “other” organisations or people, such as Foster Care Associates, a Social Worker and freelance consultant, and Ofsted.     

7.
28 of the 42 responses agreed with the Department’s proposal (68%).  These respondents thought that the Belonging Regulations should be used for the purpose for which they were originally intended, that is to be used in conjunction with The Education (Inter-authority Recoupment) Regulations to determine which authority was financially responsible in inter-authority recoupment claims. Responses which supported the Department’s proposal said that the uncertainty which had been created by the “Waltham Forest” judgment was not working in the best interests of LAC.  They said that the system based on the Department’s guidance which was very widely accepted before the judgment had worked well and emphasised the practicality of the local authority where the LAC was placed assessing, statementing and maintaining the statement, knowing, as they do, the local schools and the local arrangements for meeting children’s SEN.  Notable responses were from Ofsted which said that its evidence supported the Department’s proposal for LAC who are placed a long way from their home authorities and those in 52 week placements and the Advisory Centre for Education who said the feedback they have received from social workers and foster parents on its helpline supported the Department’s view.  

8
Seven responses were from people who were not sure whether they were for the proposal or not and another six were opposed to the proposal.  Amongst the 28 respondents who supported the proposal, there were some who supported the proposal overall but had concerns about how the proposal would work for particular groups of pupils.  

9.
Before dealing with the responses which raised concerns, it is worth giving some contextual information.  

a.
The proposed amendments to the Regulations will not affect the process of recoupment between authorities for statemented provision for children who are educated in authorities outside the area of their home local authority.  In respect of LAC who are placed outside their home local authorities, whether in mainstream or special schools, the host local authority will continue to recoup funding from the placing authority in the usual way.  Local authorities who place LAC in independent or non-maintained special schools situated outside their own areas will continue to pay the fees to those schools.  The Department is happy to give advice on recoupment disputes between authorities. 

b.
The guidance which the Department previously gave on who should assess children and make and maintain the statements of LAC placed out of authority was non-statutory guidance and the guidance we propose to issue following amendments to the Regulations will also be non-statutory.  It will set out broadly how the Department thinks the decisions on who should be responsible for assessments and statements should be made but it will not be able to address every possible eventuality.  It is open to local authorities to agree arrangements between themselves in individual cases in the best interests of the child.     
c.
In both the SEN and LAC policy areas there has been a push for more children to have their needs met in their own home authorities.  The Children and Young People Act 2008 requires local authorities to provide LAC with accommodation within their own areas unless that is not reasonably practicable.     
d.
The consultation document noted that the then forthcoming Children, Skills and Learning Bill (now the Apprenticeships, Skills, Children and Learning Bill) would further clarify the meaning of “in their area”, as referred to, for example, in Section 321, Part IV of the Education Act 1996, “Special Educational Needs, General duty of the local education authority towards children for whom they are responsible”.  Unfortunately it has not been possible to address this issue in the current Bill but it is hoped this will be addressed at the earliest legislative opportunity.  In the meantime, the Department understands (as stated above) that responsibility for SEN obligations is determined in accordance with the provisions of section 321 of the Education Act 1996 and the child’s ordinary residence.  

10.
Many of the concerns raised were that the Department’s guidance did not work well in the cases of children in particular circumstances.  

a.
Some responses highlighted LAC who are placed in neighbouring authorities, some of which, following local government changes, may formerly have been part of the same authority as the placing authority.  In cases like this, where there are good contacts between the authorities and the placing authority has a good knowledge of the schools and arrangements in the neighbouring authority, respondents felt assessment and statementing responsibilities should remain with the placing authority.  Notwithstanding that section 321 determines legal responsibility in accordance with ordinary residence, it is open to local authorities to make arrangements to delegate responsibilities to other local authorities who will exercise them on their behalf. The Department is aware, that, as in the circumstances described above, local authorities agree arrangements best suited to particular situations.  This is a matter for the individual authorities concerned.  The Department will make clear in the guidance that will be issued following amendments to the Regulations that a local authority may make arrangements for another authority to undertake the responsibilities on their behalf.  

b.
Some responses pointed out that the reason the Department gave for saying it should be the placing authority which retains assessment and statementing responsibilities for children in 52 week placements in independent or non-maintained special schools – that the host authority had no real contact with the child - also applied to children who are in other residential placements, such as those in termly placements where they return to their home areas in the holidays.  The Department acknowledges that this may appear contradictory, and will explain the rationale for this in guidance.  

c.
Other respondents pointed out that the Department’s guidance assumed children were in stable, long-term placements but that for some LAC, placements often broke down and they moved frequently between placements and that in these circumstances giving assessment and statementing responsibilities to the authority where the child was placed was not in the best interests of the child.  Respondents felt that the placing authority should retain responsibility for these pupils, particularly children who were placed for a fixed-term of 90 days.  This would be the case under the principles of ordinary residence.  A child who is placed in another local authority on a temporary basis remains ordinarily resident in the area of the placing authority.  Some respondents also felt that it would be helpful for the Department to give guidance on when responsibility should transfer from the home to the host authority on the grounds that it only becomes clear whether a placement will turn out to be permanent after a period of time.  The principles of ordinary residence are reasonably clear and established.  Responsibility under section 321 transfers when a child moves to a placement with the intention that he/she will remain there for a settled period.  The Department believes that the system should be operated flexibly. It is possible for ad-hoc arrangements to be made as appropriate in the best interests of the child.  We will reflect on whether there is scope for giving further guidance on this.  

d.
Some respondents commented on the process of transferring responsibility.  For example, they raised the position of children who are placed out of authority while an assessment is being carried out or while a statement is being drawn up but before it is finalised. These children are in the same position as non-LAC who move from one authority to another while an assessment is taking place or a statement is being drawn up.  Once they become ordinarily resident in the new area it is that local authority which becomes responsible, where necessary, for carrying out the assessment and drawing up a statement.  In those circumstances the authority where the child is now ordinarily resident will want to take account of any assessment or draft statement the placing or original authority has made.  Some respondents also highlighted the importance of close co-operation between the home and host authority.  The Department agrees with this and will emphasise it in its guidance.  There was also the suggestion that a host authority should seek the consent of the home/placing authority before finalising statements and school placements.  While the Department agrees with the maximum of co-operation between home and host authorities, host authorities must be allowed to exercise their SEN responsibilities and take decisions in light of their knowledge of the local situation.  

e.
Other responses set out a number of situations which respondents felt were not covered by the Department’s guidance:  LAC placed in children’s homes which are either registered or not registered as schools, in secure accommodation, those with foster parents who go to independent or non maintained special schools, those in therapeutic communities and placements where there is an overlap of SEN and mental health issues.  Some responses asked that the Department address different scenarios in guidance.  As was suggested above, there is a limit to the number of different eventualities which can be set out in guidance but the Department does see merit in setting out the principles and giving some examples of how the principles ordinary residence and the provisions in section 321 of the Education Act 1996 apply in particular instances.  The guidance could also refer to questions that were raised in responses about children who are educated in state boarding schools and the children of service families who go abroad and then return to this country (although in the latter case the Department did write guidance letters to local authorities and schools in January and February of this year).    

f.
Individual authorities commented on the effect on small and large authorities of having a large number of LAC with statements placed in their areas.  The Department would point out that not only is it consistent with section 321 of the Education Act for those authorities to carry out the duty to maintain these statements but the transfer of responsibility for maintaining the statements gives those authorities the opportunity to take a strategic view of its educational provision for looked after children rather than having to manage multiple demands to commission education services from numerous placing authorities.         

g. 
On a broader front some respondents commented that the Department’s guidance that responsibility should, in many cases, be transferred to the host authority runs counter to its guidance generally that home authorities should act as a “good parent” to all children in its care and its promotion of joined up children’s services within authorities.  However, the Department is not saying that the placing authority is entirely handing over responsibility for the child to the authority where the child is placed.  The placing authority is still the authority “looking after” the child and through the social care arm of the authority’s children’s services has a duty to promote the best interests of the child, operating in the role of a good parent.  It is consistent with the law and the placing authority’s role as a good parent for the placing authority to allow the authority where the child becomes ordinarily resident to discharge its duties under the Education Act 1996 guided by its knowledge of the schools and educational provision within its area and its better understanding of what local provision would be suitable for the child.       

11.
Assuming Parliamentary agreement for the amended Regulations, the Department aims to issue updated guidance in August.  
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17.
Nova Matthias, Institute of Education, University of London.  
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