CONSULTATION PROPOSALS
The Education (Non-Maintained Special Schools) (England) 
Regulations 2010 

1.  What do the regulations currently cover?

The regulations make provision for the approval of non-maintained special schools by the Secretary of State, and set out the requirements which must be met for a school to continue to be approved as a non-maintained special school.  

The Education (Mon-Maintained Special Schools) (England) Regulations 1999, the Education (Non-Maintained Special Schools) (England) (Amendment) Regulations 2002, and the Education (Non-Maintained Special Schools) (England) (Amendment) Regulations 2007 are revoked.

2.  What are the proposals?

Regulation 3 provides that the proprietor must ensure that conditions of approval, continuing requirements and further requirements are complied with. The phrases ‘conditions of approval’ and ‘continuing requirements’ are defined in regulation 2, and the Schedule describes in detail what these are. 

Regulation 4 sets out the circumstances in which approval may be withdrawn. There are no changes to the provisions relating to withdrawal of approval at the request of the proprietor, or for failure to comply with requirements in these Regulations, other than where approval is withdrawn for failure to comply with the requirements in paragraph 3 of the Schedule (arrangements for the health, safety and welfare of pupils). In relation to withdrawal of approval for failure to comply with the requirements of paragraph 3 of the Schedule, there is now a requirement that the Secretary of State give written notice of intention to withdraw approval; the reasons for this; the proprietor’s right to make representations; and the time-limit within which these must be made. The intention is that, even in cases where there are serious concerns about the welfare of pupils, approval will not be withdrawn without giving the proprietor an opportunity to make some representations. But this will be balanced against the level of risk to pupils, and it is anticipated that short notice will be given in high-risk cases. The decision to withdraw approval will have effect on the date specified by the Secretary of State.

Regulations 5 and 6 set out the provisions for appeal of a decision to withdraw approval. Appeals are now made to the First-tier Tribunal. Where approval is withdrawn for failure to comply with requirements in these Regulations (other than the requirements in paragraph 3 of the Schedule), the decision will not take effect until any appeal to the Tribunal is concluded or, where no appeal is made, until the last date for lodging an appeal. (The time-limits for appeals to the First-tier Tribunal are set out in the Schedule to The Tribunal Procedure (First-tier Tribunal) (Health, Education and Social Care Chamber) Rules 2008).
Part 1 of the Schedule – changes to the conditions of approval and continuing requirements in paragraph 2 are that: governors (other than the head teacher) will hold office for a fixed-term of four years; governing bodies must meet at least 3 times in every school year; and no person paid to work at the school for more than 500 hours in a year may be a parent governor. It is now a continuing requirement that, where the Secretary of State 

Paragraph 3 imposes new conditions of approval and continuing requirements that arrangements relating to welfare of pupils must have regard to guidance about safeguarding and promoting the health, safety and welfare of pupils; have regard to any policy or procedure developed by the local LSCB; and must and provide that information is to be sent annually both to the local authority in which the school is situated and to the Secretary of State about how the school is operating the approved arrangements. There is also a requirement that the arrangements incorporate a procedure that enables school staff to raise concerns about practices at the school which adversely affect pupils’ welfare, and ensures that staff who follow this procedure are not disadvantaged.

The conditions of approval and continuing requirements relating to suitability of staff, registers of checks and suitability of the chair of the governing body are now in paragraphs 4-7 of the Schedule. References have been updated to reflect changes to the National Minimum Standards for boarding schools and residential special schools and implementation of the Safeguarding Vulnerable Groups Act 2006. 

Paragraph 10 contains a new condition of approval and a continuing requirement relating to fire safety. 

Part 2 of the Schedule – paragraph 14 provides for sixth form pupils to withdraw from acts of religious worship in line with the arrangements for maintained special schools.

In paragraph 15, changes have been made to the continuing requirements relating to sex education 

There are new requirements relating nutritional standards in paragraph 17 and complaints procedures in paragraph 26.

There is a new requirement in paragraph 27 that non-maintained special schools with residential provision must make copies of welfare inspection reports available to parents, on request.

Paragraph 28 removes the requirement for non maintained special schools to send a copy of their prospectus to the Secretary of State every year.

Paragraph 29 makes clear that, where notice has been given to the proprietor under regulation 4(2)(b), it is a continuing requirement for any temporary arrangements directed by the Secretary of State to be put into operation pending compliance with the requirements specified in the notice.

References in paragraph 30(1) of Part 3 of the Schedule are updated to provide that the prospectus must include the school’s email addresses and website. 
Impact Assessments

Impact assessments are attached

There are costs to schools associated with Sir Roger’s recommendations that:

a. residential special schools send to parents and prospective parents a copy of the annual Ofsted inspection report on residential accommodation.We have sought advice from the sector on the costs associated with this recommendation their estimate is £2.50 per residential report if provided by post.  There are 2,500 residential pupils in non maintained special schools and accommodation is inspected every year.  This results in an annual cost to the sector of £6,250. 

b.  all non maintained special schools send the Department a copy of their report on the school’s annual review of safeguarding arrangements.  Schools are already required to send this information annually to the local authority in whose area the school.  There are currently 75 non maintained special schools.  Based on an estimate of £2.50 for sending the information to the Department if issued by post, the annual cost to the sector would be £188.00
We have sought advice from the sector on the costs associated with recommendations their estimate is £2.50 per residential report if provided by post.  There are 2,500 residential pupils in non maintained special schools and accommodation is inspected every year.  This results in an annual cost to the sector of £6,250. 
The total annual cost therefore amounts to approximately £6,500

