DCSF CONSULTATION ON NEW REGULATIONS FOR THE IMPLEMENTATION OF THE SERVICE TO HANDLE PARENTS AND YOUNG PEOPLE’S COMPLAINTS ABOUT SCHOOL MATTERS

Introduction 

1. Between December 2009 and February 2010 the Department conducted a consultation seeking views on draft regulations underpinned by legislation set out in sections 206-224 of the Apprenticeships, Skills, Children and Learning Act 2009 (“The Act”).

2. The Act extends the remit of the Local Government Ombudsman (LGO) to enable investigation of complaints from parents and pupils in relation to individual school matters.  The LGO will provide the new complaints service.  The Service’s over-arching objective will be to provide an independent, transparent process leading to earlier resolution for all parties.  

3. The Department sought the views of parents, parents’ organisations, young people, governing bodies and governors’ organisations, local authorities, school staff, teaching and support staff unions including professional bodies, and those with SEN interests.  41 responses were received by 5 February.  The Department would like to express its sincere thanks to all those who took the time to respond to the consultation.   

4. This report covers the background to the consultation, summary of the Regulations, responses to the consultation and next steps. 

Background to the consultation

5. In 2008 the Department consulted on new arrangements for handling parents’ and young people’s complaints about schools.  In February 2009 we published a report on the outcome of the consultation and next steps.  We said that we had asked the LGO to provide the Service and that we would do this by extending the remit of the LGO through primary legislation.  On 12 November 2009 the legislation received Royal Assent (the Apprenticeships, Skills, Children and Learning Act 2009) and in December we launched this consultation on the draft regulations.   This document reports back on the responses we received to this consultation and covers next steps. 

Summary of proposed draft regulations 

6. The draft regulations are covered in detail in the consultation document.  Overall respondents supported the Regulations as drafted and they have since been finalised with minor amendments. 
Regulation 2: scope of the Service

· Statutory functions of head teachers which will come within scope of the Complaints Service and therefore can be the subject of a complaint.

7. The Act enables pupils or parents to approach the Service where they have suffered an injustice in consequence of the way a governing body has acted.  This regulation prescribes which head teacher statutory functions would also come within scope.  This would be where the head teacher has exercised, or failed to exercise these functions. The statutory functions include those that relate to governance, behaviour, exclusions, curriculum, careers education, staffing and provision of information.  Please refer to the consultation document for the full list.  
Regulation 3: complaints outside of scope of the Service
· Complaints that are excluded due to an alternative existing appeal procedure which a parent/pupil could approach. 

8. We think it is right that the Complaints Service would not have a role in considering complaints that fall under the scope of other independent bodies.  Therefore the Regulations ensure that the Service is unable to consider complaints that fall under the role of:

· The First Tier Tribunal (Disability) – where they  deal with complaints about disability discrimination ; and
· Independent Appeal Panels (IAPs) – who deal with complaints about permanent exclusion from school.  IAPs are arranged by local authorities and are made up of a range of people from educational backgrounds.
9.
Whole school issues raised by parents will continue to be considered by Ofsted. Complaints about local authority decisions about children’s special educational needs will continue to be dealt with by the First Tier Tribunal. 

10.
The Act already provides
 that the Service cannot consider complaints about school admissions as parents (and in certain circumstances children
) can already complain to an independent appeal panel
 against a decision as to the school at which education is to be provided for the child.    

Regulation 4: timescales for approaching the Service

· The timescale within which former pupils of the school may be deemed as pupils and therefore able to approach the Service.

11.
In general the Service is only able to consider complaints from “registered pupils” and their parents (i.e. from or about pupils who are on the roll of the particular school that is the subject of the complaint).  However, the Regulations allow us to specify a time period after the pupil has left the roll in which they should still be able to make a complaint.  This is because there may be circumstances where a pupil has technically left the school (i.e. come off the roll) but still has a legitimate reason to return to the school site or have contact with the school.  We proposed 12 months.

Regulation 5: other situations where an approach may be made to the Service.

· The circumstances whereby the Service may determine that a pupil or parent is still able to approach it, where the pupil is not on roll. 
12.
This Regulation covers the circumstances where children are not registered pupils when an incident happens and have not been during the preceding 12 months (so are not included by Regulation 4).  The aim is to ensure that pupils who have come off the roll - perhaps to be home educated - or who may have previously been on the roll at a different school but then have a legitimate reason to enter a school’s premises and on doing so have cause for complaint, have access to a complaints route.

Summary of responses

The following are the majority responses to the key questions. Throughout the report, percentages are expressed as a measure of those answering each question, not as a measure of all respondents:
· 63% agreed with the scope of the Service in relation to head teacher functions (as set out in Regulation 2) 
· 89% of respondents agreed that the Service should not consider complaints (as set out at Regulation 3) dealt with by the First Tier Tribunal (SEN and Disability); and Independent Appeal Panels (IAPs).   
· 59% of respondents agreed that the Service should be able to consider complaints from parents or pupils after leaving school (as set out in Regulation 4).  
· 82% agreed that Regulation 5 should allow for circumstances where pupils are not covered by Regulation 4 and were off the school roll at the time of an incident. 

The organisational breakdown of respondents was as follows:

Local Authority:

13

Governing Body:

  9

Parent/Carer:

  6


Other: 


  5

Union/Professional Body:     5

Teaching/Support Staff:        3

Total: 



 41
Regulation 2

Q1: Do you agree with the scope of the Service as outlined in paragraphs 17-54?  There were 41 responses to this question.

26 (63%)  Yes 


9 (22%) No 

6 (15%) Not Sure

The majority of respondents agreed with the scope of the Service.  There was general agreement that the list of head teachers’ functions was right.  Those who disagreed put forward a number of reasons including:  that the scope should be narrower and would be an increase in schools’ workload; or that the scope should be wider and include complaints about the school community; there; and that fixed term exclusions should be dealt with by the same route as permanent exclusions. 

Q 2:  Are there any other statutory functions on head teachers which you think should be included? If so please give reasons.  There were 37 responses to this question.

9 (24%) Yes 


23 (62%) No 

5 (14%) Not Sure

Generally respondents agreed with the list of head teacher functions in the consultation.  Some respondents suggested it should include wider issues including those related to children’s centres. 

Regulation 3
Q3: Do you agree that the Service should not consider complaints which are dealt with by those organisations listed in paragraph 59?  There were 38 responses to this question.

34 (90%)  Yes 


2 (5%) No 

2 (5%) Not Sure

There was general agreement from respondents that the Service should not consider complaints where there is already a route of appeal as set out in the consultation: SEN cases that are for the First Tier Tribunal and permanent exclusions which are dealt with by Independent Appeal Panels.

Q 4: Are there other routes of appeal that you think should be added to those listed in paragraph 59?  There were 36 responses to this question.

7 (20%) Yes 


26 (72%)  No 

3 (8%) Not Sure

The majority of respondents did not think that there should be further routes of appeal added to the list in Regulation 3.  

Regulation 4

Q5: Do you agree that the Service should be able to consider complaints for up to 12 months after the pupil has left the school?  There were 41 responses to this question.

24 (59%)  Yes 


14 (34%) No 

3 (7%) Not Sure

Q6: Do you agree with a 12 month period?  If not please indicate what the period should be and give your reasons.  There were 38 responses to this question.

20 (53%)  Yes 


15 (39%) No 

3 (8%) Not Sure

Questions 5 and 6 generated a mixed response: overall respondents were in favour of the Service being able to consider complaints up to 12 months after a pupil has left the school.  Of those respondents who agreed some suggested a longer time frame, citing examples of where the school complaints process had taken longer than anticipated.  

Of those respondents who were opposed to 12 months some suggested that once a pupil has been removed from a school they, and/or their parents, should not have any right to complain at all.  Others suggested the time period should be either 3 (in line with employment tribunals) or 6 months.  On balance we believe that, given the general support for 12 months, this is the right length of time.  However the Department will ensure that the testing phases considers all of the points raised by respondents to ensure that the new Service is effective for all parties (as explained later under next steps).

Regulation 5

Q7: Do you agree that under the circumstances listed in paragraphs 65 and 66 pupils and/or their parents should still be eligible to approach the Service?  There were 39 responses to this question.

32 (82%)  Yes 


4 (10%) No 

3 (8%) Not Sure

This regulation and question covers circumstances where pupils are not registered pupils when an incident occurs and have not been during the preceding 12 months (so are not caught by Regulation 4).  An example of this could include: where a child has been home educated and has taken a public examination at an exam centre (a school), and an incident happens during the visit.  This regulation allows the child to be treated as a pupil for the purposes of making a complaint to the school and then the LGO if not resolved.  The majority of responses were in favour of allowing parents and/or pupils to approach the Service in such a situation.
Q8: Are there any other comments on the Regulations that you would like to make?  There were 37 responses to this question.

27 (73%)  Yes 


9 (24%) No 

1 (3%) Not Sure

Generally respondents suggested other areas which they  felt should also be included in the regulations.  These ranged from complaints about admissions; supporting the introduction of guidance to schools; and supporting the introduction of the Service.    

Next steps:

	13.      The Service will be independently evaluated to ensure it meets the needs of all parties, including vulnerable groups, whilst minimising burdens on schools.  The Department intends a phased roll out: phase one from April 2010 across four local authorities (Barking and Dagenham, Medway, Cambridgeshire and Sefton) and phase 2 from September 2010 across a further eight - ten local authorities (to be agreed).  The plan is to roll out nationally from September 2011.  During the testing period we will also consider if the regulations are reasonable and practical for all service users, including parents and schools.   

	14.      There are on-going discussions with stakeholders about the detail of the testing phase.  However we intend to look at:
· the effectiveness of the new system compared to current practices;

· how the Service has investigated a complaint including transparency, speed of resolution, how schools and complainants are kept involved and cost per complaint; 

· the processes and practices at school and complaints Service level; and

· the experiences of schools and complainants, in particular groups of vulnerable children and parents. 

	We very much value the input from all our stakeholders to date and are keen to continue this dialogue as we move further into the implementation stage of this new service.   We will keep stakeholders informed during the testing phase. 


Organisations which responded to the consultation

(those which requested their response to remain confidential are not shown)

	Biggin Hill Primary School 

	Canterbury Campus, The 

	Chatsworth Primary School

	Citizens' Advice Bureau 

	Devon County Council

	East Sussex County Council 

	Enfield Council 

	General Teaching Council for England 

	Kent County Council 

	London Borough of Camden 

	London Borough of Sutton 

	National Association of Head Teachers 

	North West Complaint Managers Group 

	Office of the Children's Rights Director

	Participation Works 

	Salford City Council Children's Services Directorate 

	Sefton Metropolitan Borough Council 

	Solihull Metropolitan Borough Council 

	Westminster City Council 


� Section 206(3)(a) of the Apprenticeships, Skills, Children and Learning Act 2009


� The Education and Skills Act 2008 inserted section 86A into SSFA 1998, which places a new duty on local authorities to make arrangements for children to express a preference as to the school they wish to receive sixth form education and for children who are above compulsory school age, or will be by the time they start to receive education at the school, to express a preference as to the school at wish they wish to receive education other than sixth form education.


� The Education(Admissions Appeals Arrangements)(England) Regulations 2002 made under section 94 and 95 of the SSFA 1998 set out the requirements for the constitution of appeal panels that must be set up by admission authorities.





