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This consultation asks for views on proposed changes to the School Staffing (England) Regulations 2009 to introduce new requirements on governing bodies in maintained schools to share information about whether a teacher or head teacher at their school has been in capability procedures, when asked to do so by a prospective school employer. 
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	To
Schools, Local Authorities, Representative Organisations and other interested parties.

Issued
13 January 2012

Enquiries To
If your enquiry is related to the policy content of the consultation you can contact the Department on 0370 000 2288.



	
	Contact Details

	
	If your enquiry is related to the e-consultation website or the consultation process in general, you can contact the Consultation Unit by e-mail: consultation.unit@education.gsi.gov.uk or by telephone: 0370 000 2288.

	1
	Introduction

	1.1
	The White Paper, "The Importance of Teaching", set out our plans to simplify current arrangements for managing teachers' performance and capability.  In support of this aim we consulted on proposals and have now announced details of new arrangements which come into force from September 2012.

Details of these new arrangements can be found at: 
http://www.education.gov.uk/schools/leadership/deployingstaff

	1.2
	To complement these arrangements, we propose to introduce a new requirement on governing bodies to share information about whether or not a teacher or head teacher has been in capability procedures when this is requested by prospective employers. 

This consultation invites comments on this proposal, which will apply to maintained schools in England only. 

	2
	Summary

	2.1
	This consultation asks for views on proposed changes to the School Staffing (England) Regulations 2009 to introduce new requirements on governing bodies in maintained schools to share information about whether a teacher or head teacher at their school has been in capability procedures, when asked to do so by a prospective school employer.  We want the appropriate amendments to the regulations to come into force on 1 September 2012, at the same time as the introduction of the new model policy on appraisal and capability procedures.  Accordingly, consultation is limited to six weeks closing on 24 February 2012.

In addition to this single issue change to the regulations, we propose to amend the associated guidance, Guidance on Managing Staff Employment in Schools, to reflect the new requirement.

	3
	Background

	3.1
	Sections 35(4) and 36(4) of the Education Act 2002 enable the Secretary of State to make provisions through regulations for the management of staff within maintained schools.  These provisions are contained within the School Staffing (England) Regulations 2009 which set out the responsibilities of governing bodies and local authorities regarding the appointment, discipline, suspension and dismissal of staff and a requirement that governing bodies establish their own capability procedures for dealing with poor performance.

	3.2
	The regulations are accompanied by guidance which provides governing bodies and local authorities with a clear explanation of their roles and responsibilities, along with advice on staffing matters that fall outside the regulations but which are relevant to the employment of school staff.  The current guidance can be seen at: https://www.education.gov.uk/publications/standard/publicationDetail/Page1/DCSF-01081-2009

	4
	Proposed Changes

	4.1
	Our consultation on revised performance management arrangements and capability procedures for teachers was undertaken between May and August 2011.  This consultation included a proposal to require governing bodies to make teachers' two most recent written appraisal reports available, on request, to any school to which a teacher applied for work. 

	4.2
	We have now published the results of this consultation which can be seen at:   http://www.education.gov.uk/consultations/index.cfm?action
=conResults&consultationId
43&external=&menu=nbsp;

Having considered the representations received we have decided not to go ahead with this change but instead to consult on an alternative proposal to require governing bodies to share information about whether an individual has been in capability procedures with any school to which a teacher or head teacher has applied for work.  We believe that this approach will better serve our objective, which is to prevent the recycling of poor teachers from school to school.




Q1)   Do you have any comments about the proposal to require schools to provide information on request to any schools to which teachers or head teachers have applied for work, in order to confirm whether they have been the subject of capability procedures in the previous two years?

Q2)   Do you think the requirement to provide information about periods of capability in the last two years is right? If not, what alternative period would be more appropriate?

	4.3
	Our proposal will provide prospective employers with important information that is currently not routinely made available and it will supplement the information employers already have, or can call on, when making decisions about teacher appointments.  It is important that head teachers, governing bodies and local authorities considering applications for teaching posts appropriately use the range of tools at their disposal when making appointments.  These include:

· observing trial lessons as part of an extended interview process;

· using the flexibilities that exist in employment law to make appointments subject to the successful completion of a probationary period to provide opportunities to assess an applicant's suitability over a period of time; and

· ensuring that references are provided. 

	4.4
	We recognise that poor performance in one school may not mean that a teacher cannot perform effectively in another.  But we do want recruiting schools to be able to find out whether a teacher has any recent history of capability issues so that they can probe that area as part of the appointment process and satisfy themselves that the teacher will be able to undertake their role effectively.

	4.5
	We also recognise that it is important that we do all that we can to help governing bodies to make well-informed decisions about appointments.  Accordingly we intend to revise the staffing guidance we provide to schools and local authorities to ensure they are aware of the proposed new requirements to share information on teacher and head teacher capability as part of their recruitment and appointment procedures and to offer further advice on recruitment.  To achieve this we propose to amend the relevant sections within the Guidance on Managing Staff Employment in Schools to underline the importance of the new change and ensure that governing bodies are aware that it is part of a range of tools that they have at their disposal.
Q3)      Do you have comments on how this proposal should be incorporated into the supporting guidance?

Q4)      Do you have comments on what procedures you would like to see referred to in the guidance to support the appointment process in addition to those highlighted in this consultation?



	5
	The timing of these changes

	5.1
	Subject to the outcomes of this consultation, we propose to publish revised regulations in April 2012, for implementation from September 2012.  This will allow governing bodies the time to consider the proposed changes to the regulations and guidance and make preparations so that all appointments post 1 September are made in accordance with the new requirement. 

	6
	How To Respond

	6.1
	Consultation responses can be completed online at www.education.gov.uk/consultations 

by emailing
 SchoolStaffingRegulations.CONSULTATION2012@education.gsi.gov.uk

or by downloading a response form which should be completed and sent to: Stephen Bateman, Department for Education, Area 2A, Mowden Hall, Staindrop Road, Darlington, DL3 9BG.

	7
	Additional Copies

	7.1
	Additional copies are available electronically and can be downloaded from the Department for Education e-consultation website at: http://www.education.gov.uk/consultations 

	8
	Plans for making results public

	8.1
	The results of the consultation and the Department's response will be published on the e-consultation website in April 2012.


