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4.5a Unregistered services: childminding and childcare
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. A person may not provide childminding or childcare, unless the setting is exempt from registration, without being registered with us. It is an offence to provide unregistered childminding (when an enforcement notice is in place), or childcare where that service requires registration. The law gives us powers to prosecute people who provide unregistered services.

2. We take action to investigate information concerning unregistered services and take appropriate action against those who provide services that are required by law to be registered. 

3. The action we take is proportionate in line with our enforcement tariff – see our chapter ‘The legal basis for our work and the options for ensuring compliance’; (www.ofsted.gov.uk/resources/120259). We consider each case on its own merits and take into account the risks to children. In all cases where we discover services for which registration is required, a person must register with us if she or he wishes to continue providing services for children.

Definitions and exemptions to registration
4. The Childcare Act 2006 (http://www.legislation.gov.uk/ukpga/2006/21/contents) defines childminding and childcare. Refer to the following for further information:
· Childminding between friends http://www.ofsted.gov.uk/resources/factsheet-childcare-childminding-between-friends
Registration not required http://www.ofsted.gov.uk/resources/factsheet-childcare-registration-not-required
· The Guides to registration:

 http://www.ofsted.gov.uk/resources/guide-registration-childcare-register
http://www.ofsted.gov.uk/resources/guide-registration-early-years-register-childminder
http://www.ofsted.gov.uk/resources/guide-registration-early-years-register-childcare-provider-domestic-or-non-domestic-premises
The offence
Childminding
5. A person commits an offence if they provide childminding, which requires registration – without reasonable excuse – at any time when we have served an enforcement notice and have not revoked it (the Childcare Act 2006, sections 33(4) www.opsi.gov.uk/ACTS/acts2006/ukpga_20060021_en_4#pt3-ch2-pb1-l1g33 and 52(4) www.opsi.gov.uk/ACTS/acts2006/ukpga_20060021_en_5#pt3-ch3-pb1-l1g52).

Childcare providers on domestic and non-domestic premises

6. A person commits an offence if – without reasonable excuse – she or he provides early years or later years childcare without being registered. We do not serve an enforcement notice (the Childcare Act 2006, section 34(5) www.opsi.gov.uk/ACTS/acts2006/ukpga_20060021_en_4#pt3-ch2-pb1-l1g34 and 53(5) www.opsi.gov.uk/ACTS/acts2006/ukpga_20060021_en_5#pt3-ch3-pb1-l1g53).

Responding to a report of unregistered services

Initial response
7. We consider all of the information available to us, including whether the person is previously known to Ofsted by a search of our regulatory support application (RSA) database and whether we took any previous action. See chapter on ‘Responding to information and notification of events – childminding and childcare’, (www.ofsted.gov.uk/resources/120262). 

In line with our enforcement tariff we normally write to a person providing unregistered childminding. Our normal response is to visit when the information indicates there is unregistered childcare. Only if we have information that suggests children may be at risk of harm will we issue an enforcement notice to an unregistered childminder without first either writing to or visiting the individual. 
8. We record all considerations and decisions on the RSA database. We may: 

· write to the individual for a description of the service that they are providing or are alleged to be providing 

· write to the person telling them that they must register and requesting that they submit an application preferably immediately but in all cases within 20 working days 

· decide, from information we have received about the care provided, that the person does not need to register with us and confirm this in writing

· refer the information to the local authority or the police, where it suggests child protection concerns 
· issue an enforcement notice if it appears a person is acting as a childminder without being registered
carry out a visit to assess whether registration is required. When undertaking the visit the inspector should follow the prompt sheet at the end of this section.

9. If, after we have gathered information, we need to consider taking enforcement action, we hold a compliance, investigation and enforcement (CIE) case review – see Decision making (www.ofsted.gov.uk/resources/120261).

10. At a CIE case review, we may decide to:

· invite the person to an interview under a Police and Criminal Evidence Act caution (www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/addendum-english?view=Binary)
· serve an enforcement notice if it appears the person is acting as a childminder without being registered 

· prosecute the person for committing an offence – see Decision-making (www.ofsted.gov.uk/resources/120261)
recommend the use of surveillance powers under the Regulation of Investigatory Powers Act 2000 (RIPA).
11. If appropriate, we encourage providers to apply for registration. We allow no more than 20 days for the person to make an application before deciding on what further action we will take. However, a person must not continue to operate a service which requires registration during this as we cannot condone unregistered care continuing. Where we do not receive an application form within this period, we check to see that the person is no longer operating.
Enforcement notices (childminding only)
12. When we decide to issue an enforcement notice it takes immediate effect from the date the notice is served and lasts until Her Majesty’s Chief Inspector revokes it. We do not need to have sufficient evidence to prosecute a person in order to serve an enforcement notice; it only needs to appear to us that childminding requiring registration may be taking place. 
Revoking a notice

13. If a person applies to register as a childminder with us after we have issued an enforcement notice, we must revoke the notice at the same time as we grant registration. If we decide to refuse registration then the notice remains in effect.
14. In all other cases, within three months of issuing an enforcement notice, we visit the person to monitor compliance with the notice. See the childcare factsheet Prompt points for monitoring enforcement action (http://www.ofsted.gov.uk/Ofsted-home/Forms-and-guidance/Browse-all-by/Other/General/Factsheet-childcare-Prompt-points-for-monitoring-enforcement-action). We monitor all active notices again after one year, or before if we receive information that the person continues to provide childminding while an enforcement notice is in place. If there is sufficient information to confirm that the person is not providing childminding, we will revoke the notice and take no further action. If we do not have sufficient information to support this view, we will not revoke the notice but we may close the case. If, after we have closed the case, we receive information that indicates that unregistered childminding is taking place we will open a new case and take the appropriate action. 

15. When we decide to revoke a notice, we send the person confirmation of our decision in writing.

Prompt sheet for regulatory inspectors: visit to investigate unregistered services

16. The purpose of the visit is to speak directly to the provider if possible and to observe whether any children are present. The inspector must not engage in any covert observation unless authorised to carry out surveillance.   
· The visit should be unannounced. 
· Once at the premises, establish the identity of the person providing the service. 

· If the provider is not on site, take full contact details of the provider and attempt to make contact immediately.

· Obtain full details about the nature and extent of the service provided.

· If there is evidence that leads to a belief that the provider has committed an offence the provider must be issued with a caution (under the Police and Criminal Evidence Act 1984) immediately.

· Following the issuing of a caution use the Ofsted pocket notebook to record answers to questions or any other information about the childminding/childcare provided by the person.

· If, after questioning the person, there is evidence that leads to the belief that she or he was unaware that the service they are providing requires registration, and indicates that they intend to stop providing the service immediately, we may decide not to conduct an interview under caution after consulting with CIE. 
Inform the provider to confirm in writing their intention to stop operating outside of the law.
Evidence for prosecution requires proof of:

· the person carrying on or managing the provision

· the description of the provision

· the dates when offences occurred

· where the offences occurred

· the lack of registration

· any evidence seized or copied publicity material or leaflets, records of the service

· all statements or exhibits from children or young people, staff, commissioners, publishers

· the inspector observations

any evidence obtained during an interview under caution.
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Investigating and enforcing compliance: our powers and principles of investigation

The Compliance, Investigation and Enforcement handbook is available on the Ofsted website, www.ofsted.gov.uk/resources/ciehandbook.

