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4.6a Warning letters and simple cautions: childminding and childcare
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. We have a range of options open to us if a person commits an offence. The action we take is proportionate to the risk to children and young people, and the response from the person who committed the offence. We can:

· issue a warning letter

· offer and issue a simple caution

prosecute the person.

2. We issue a warning letter where we have evidence that a person has committed an offence; where we believe the warning letter is sufficient to prevent the person from doing it again; and where we have made a decision not to prosecute the person.

3. We offer a simple caution where we have sufficient evidence to secure a prosecution and all the tests for prosecution are met (see ‘Thresholds Childminding, childcare and children’s social care’ – www.ofsted.gov.uk/resources/120260), but where we decide it is not in the public interest at that stage to pursue a prosecution. Before we issue a simple caution, the person must admit the offence and be willing to accept the caution. They are given at the discretion of the prosecuting authority, subject to the offender admitting the offence, agreeing to accept the caution and there being sufficient evidence to secure a conviction.
4. Simple cautions are different from a Police and Criminal Evidence Act (PACE) caution (http://www.homeoffice.gov.uk/police/powers/pace-codes/. We administer a PACE caution where we believe a person has committed an offence, under the Childcare Act 2006 (http://www.legislation.gov.uk/ukpga/2006/21/contents), prior to questioning that person about the offence(s). 
Warning letters
5. We use two different warning letters. We may use an initial warning letter for failing to comply with a condition of registration or failure to notify Ofsted of a significant event. We may use a final warning letter after we have carried out an interview under caution. 

Final warning letter – issued after an interview under caution
6. We can decide during a case review to issue a warning letter rather than recommend giving a simple caution or taking prosecution action. A final warning letter states:

· the offence that we identified

· the actions or omissions that constituted the offence and what the person needs to do to remedy the position

· the fact we interviewed the person in connection with the offence

· the fact that the person admitted the offence

· on this occasion we will not pursue a prosecution for the offence

· that if the person should commit the same offence – or another offence – in the future we may pursue a prosecution

· that the details of the case will remain on our files

that we will take the warning letter into consideration if we need to take any other action in relation to their registration in the future.

7. The issuing of a final warning letter does not constitute administering a simple caution and the evidence of such a letter is not admissible in any future prosecution.

Initial warning letter: failure to meet a condition of registration or notify Ofsted of a significant event
8. Where a provider does not comply with a condition of registration and/or fails to notify us of a significant event, they commit an offence, unless they have a reasonable excuse. Our enforcement tariff means that, as with all other failures to meet legal requirements, we take a proportionate approach, taking into account the impact of the failure on children’s well-being.  

9. Where we find a failure to comply with conditions or to notify Ofsted of a significant event, a proportionate approach is to assess the impact of the breach, any excuse the provider has, and the provider’s attitude and willingness to comply. For a first breach and/or where the impact is minor and/or where there was no deliberate intention to avoid compliance, we do not need to move to our statutory enforcement action. However, we always bring any such failure and its seriousness to the provider’s attention.
10. It is not appropriate in these circumstances to deal with non-compliance through issuing non-statutory actions in a notice to improve. This is because such an action can only repeat what the condition already says, or, where there is a failure to notify, tells the provider not to do it again. There is no remedial action a provider can take to bring about improvement. 

11. One way we can deal with the non-compliance is by issuing an initial warning letter to the provider. We only use this initial warning letter in circumstances where we have not cautioned the provider for a possible offence and have not recorded a response which admits the offence in a pocket notebook or carried out an interview under caution. When we do caution the provider and note the responses which admit the offence in a pocket notebook and/or conduct an interview under caution, but subsequently decide not to prosecute and instead to issue a warning letter, we use the final warning letter.
Simple caution

12. Simple cautions do not have statutory basis. We use simple cautions because failure to do so by opting for prosecution on each occasion could result in criticism of Ofsted for failing to act in line with the Statutory Code of Practice for Regulators. Simple cautions are given at the discretion of the prosecuting authority, subject to the offender admitting the offence, agreeing to accept the caution and there being sufficient evidence to secure a conviction. As a regulator specified at Part 1A of the Legislative and Regulatory Reform (Regulatory Functions) order 2007 (SI 2007/3544), Ofsted must consider the Statutory Code of Practice for Regulators published on 17 December 2007 under the provisions of s23 of the Legislative and Regulatory Reform Act 2006
. We must also refer to the Home Office guidance, issued for the police to follow when cautioning adult offenders (Cautioning of adult offenders, Home Office Circular, HOC 016/2008) http://www.cps.gov.uk/legal/a_to_c/cautioning_and_diversion/#a01. 
13. If a person admits to the offence, then we must first consider whether we have sufficient evidence to secure a prosecution. The admission (of the offence) has to be a genuine admission and we do not use the possibility of a simple caution as an incentive to obtain that admission. We must also be confident that we could secure a conviction if the case went to court and the person pleaded ‘not guilty’ – in spite of any earlier admission under a Police and Criminal Evidence Act caution.

14. To prosecute some offences, we have to prove that the person did not have a reasonable excuse. Before offering a simple caution, we must also be satisfied that the person’s admission under a Police and Criminal Evidence Act caution includes an acknowledgement that he or she did not have a reasonable excuse for committing the offence – as the person may later claim this in their defence.

15. We always seek to interview the person under a Police and Criminal Evidence Act caution, to gather more evidence, which may help to determine whether a prosecution is viable – see Prosecutions (www.ofsted.gov.uk/resources/120277).

16. We must make the decision to offer a simple caution in a case review and be prepared to pursue a prosecution if the person refuses to accept the simple caution. 

17. We must record the decision to offer a simple caution, with the reasons for pursuing that course of action, in case comments on the regulatory support application (RSA) database. We must record any alternative courses of action the case review considered, and why each of them was not appropriate. We also record the giving of a simple caution on the RSA database, noting the day, date, venue and the name of the CIE senior officer issuing the simple caution.

Offering a simple caution
18. We inform the person who committed the offence in writing that we have grounds for prosecuting them, but that we are willing to offer a simple caution as an alternative to prosecution, if they accept. If the person agrees to accept a simple caution for the offence a CIE senior officer will meet with them to issue the simple caution.
19. If the person does not agree to accept the simple caution, either by informing us after they receive our letter or prior to signing to accept it, we proceed to prosecution.
Storage of a simple caution

20. The CIE senior officer issuing the simple caution returns a signed copy to the CIE team, who retains it in line with Ofsted’s file retention schedule for a period of five years from the date we administer it. We destroy the caution after this time.

Future consideration of the simple caution

21. We take the simple caution into account for five years from the date we issue it, when making any future judgements about a person’s registration, including their suitability to be registered. We must also consider the caution when making further decisions about whether or not to pursue a future prosecution, where a simple caution is relevant. This is in line with the Association of Chief Police Officers’ (ACPO) guidance, which recommends that when a simple caution is more than five years old it should be disregarded for the purposes of deciding whether or not to prosecute. However, there is an exception to the five-year rule where the person has a conviction on her or his record and/or further simple cautions have been given. In these cases records can be ‘kept for longer periods of time’ (Cautioning of adult offenders, Home Office Circular, HOC 30/2005 - http://www.homeoffice.gov.uk/about-us/corporate-publications-strategy/home-office-circulars/circulars-2008/016-2008/).
22. If prosecuting, we cannot offer evidence that a person has previously accepted a simple caution. However, if a court finds the person guilty of a similar offence, we can advise the court before it passes sentence about any previous similar offences where that person accepted a simple caution.
23. We may use the offence and simple caution as part of any evidence to the First Tier Tribunal (Health, Education and Social Care Chamber) (the Tribunal) if a provider appeals against any future action that we take, in respect of her or his registration.

24. The Home Office guidance on simple cautions states that if a person has previously received a caution, then we should not normally consider a further simple caution. However, it also states that if there is a sufficient lapse of time to suggest that a previous caution was a significant deterrent (two years or more) then we can administer a simple caution again. We can also administer a further simple caution if any subsequent offence is unrelated.
� Simple Cautions were formally known as formal cautions until the Home Office changed its guidance in June 2005.


�  Statutory code of practice for regulators � HYPERLINK "http://www.berr.gov.uk/files/file45019.pdf" �http://www.berr.gov.uk/files/file45019.pdf�
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Investigating and enforcing compliance: our powers and principles of investigation

The Compliance, investigation and enforcement handbook is available on the Ofsted website, www.ofsted.gov.uk/ciehandbook.

