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4.4B Taking emergency action: social care
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. We have powers to take urgent action under section 20 of the Care Standards Act 2000 for children’s social care.
 This allows us to:

· apply for the emergency cancellation of a provider or manager’s registration – this is the highest enforcement power that we have

apply for the emergency imposition, variation or removal of conditions of registration. 

2. We may seek an emergency order from a magistrate if we believe that by allowing the continuation of services there is a serious risk to a child or young person’s life, health or well-being.

Making the decision to take emergency action

3. Any decision to seek an emergency order must be made through a case review – see ‘CIE case reviews’ in the chapter ‘Decision-making’: (www.ofsted.gov.uk/resources/120261). If we decide to take emergency action, we approach our legal services team, who will arrange for a private solicitor to represent us. 

Seeking an order

4. Once we have decided to seek an emergency order, we must act quickly because of the emergency nature of the application. It is important that the court considers the application as quickly as possible, in order to eradicate the risk to children and young people. We can approach a magistrate at any time, day or night, to take emergency action. However, only in extreme cases do we make an application ‘out of hours’. The clerk to the court provides advice on how to do this. We make an application to the court and submit statements based on evidence which:

· demonstrates that the risk to children and young people who use the service is likely to happen
 and that the consequences for them are serious, for example a service user may die or suffer abuse or significant harm

· demonstrates that we have considered alternative action and ruled it out as having failed to reduce, or being unlikely to reduce, the serious risk identified

complies with the duty to provide full and frank disclosure to the court – this means we disclose all material evidence to the court, including that evidence that does not support our case; our witness statements contain a statement that the writer understands and has complied with their duty of full and frank disclosure to the court.

5. A magistrate will only grant such an order if it appears to them that the evidence meets the threshold for an emergency order.

6. The clerk to the justices provides any necessary forms to support an application, and is responsible for arranging for a magistrate to hear the application. We direct the clerk to the appropriate legislation, namely the Care Standards Act 2000, section 20, showing Her Majesty’s Chief Inspector’s power to make the application, and we provide a briefing about our powers, where this is necessary.

Inter parte and ex parte applications

7. Via our solicitor, we usually make an application to a magistrate in the area where the registered person operates, so it is easier for them to attend. We seek to make these applications inter parte.
 If the registered person refuses to attend, does not attend, or delays attendance, we must demonstrate and record the steps we have taken to facilitate their attendance. 

8. We only make an ex parte application
 in exceptional circumstances where:

· we believe that an inter parte application will jeopardise the immediate safety and welfare of children and young people by telling the registered person in advance about our application, or 

where we are unable to contact the registered person, despite making a thorough effort to do so – we must record all attempts that we have made to contact the person in the regulatory support application. 

9. Where we make an ex parte application, we must carefully record the reasons why we have done this in the regulatory support application. 

After the hearing

Note of the hearing

10. If it is an ex parte application, we take a note of the application hearing, including details of the submissions made to the magistrate, questions asked and answers provided and evidence used in support of the application. The note is not a verbatim record of the hearing, but as full a summary as possible.
 We decide who will take the note during the case review. 

The magistrate’s order

11. If the magistrate decides to make the order, the court will write out the order and pass it to us. The order is effective from the time that the magistrate grants it.
 The provider may appeal to the First Tier Tribunal (Health, Education and Social Care Chamber) (‘the Tribunal’). However, the order remains in place until the appeal is determined. The Tribunal operates an expedited process for appeals against a magistrate’s orders.
 

12. If the decision of the magistrate is to vary or add conditions to the registration, we check that the wording of any varied or new condition excludes named individuals. The wording of any conditions must follow on from the existing text on the certificate (for example follow on from ‘The children’s home ….’). 

Serving the magistrate’s order on the registered person
13. We serve the registered person with a copy of the order, a copy of the written statement which supported the application and a notice of their right to appeal to the Tribunal against the decision, as soon as practical after the hearing. If the application was ex parte, we also serve the registered person a copy of the note of the hearing and copies of all evidence and documentation relied upon to grant the order, unless to do so would prejudice an investigation into whether children and young people are at risk. Where the emergency action relates to variation, removal or imposition of conditions of registration, we also issue a new certificate of registration.

Notifying local authorities and others of our action

14. We must inform the appropriate authorities as soon as practicable after making an application for emergency action.
 

15. The appropriate authorities are:

· the local authority in whose area the establishment or agency is situated

· the health authority in whose area the establishment or agency is situated

any statutory authority whom we think it appropriate to notify.
 This should include any local authority which has a child, young person or family placed at the setting.

� Care Standards Act 2000, section 20; www.legislation.gov.uk/ukpga/2000/14/section/20. 


� The test for ‘likely to suffer’ considers whether there is a real possibility that a child will suffer significant harm. The existence of danger, as an action or omission, is not sufficient grounds in itself. We must provide evidence to support the view that the danger poses a real possibility of significant harm, or serious risk of harm, occurring as a result.


� Inter parte – with both parties present.


� Ex parte – with one party absent.


� It is good practice to take a note at inter parte hearings.


� The Care Standards Act 2000 section 20(1)(b); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/20" ��www.legislation.gov.uk/ukpga/2000/14/section/20�.


� Memorandum of understanding between Ofsted and the First-tier Tribunal of the Health, Education and Social Care Chamber (reference no: 100242), Ofsted, 2011; � HYPERLINK "http://www.ofsted.gov.uk/resources/memorandum-of-understanding-between-ofsted-and-first-tier-tribunal-of-health-education-and-social-ca" �www.ofsted.gov.uk/resources/memorandum-of-understanding-between-ofsted-and-first-tier-tribunal-of-health-education-and-social-ca�.


� The Care Standard Act 2000 section 20(3); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/20" ��www.legislation.gov.uk/ukpga/2000/14/section/20�.� HYPERLINK "http://" ��


� The Care Standards Act 2000, section 20(6) and (7).
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