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4.8 Issuing a notice restricting accommodation: social care
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. This section provides guidance on issuing a notice to restrict accommodation in a children’s home or residential family centre. 

2. We cannot issue a notice to restrict accommodation in any other children’s social care provision or in a childminding or childcare service. 

Our powers to issue a notice restricting accommodation

3. The Children and Young Persons Act 2008 inserted section 22B into the Care Standards Act 2000. This gives us the power to serve a notice on a person who is registered in respect of a children’s home or residential family centre to restrict the accommodation of children in the premises. 

4. Section 22B states: 

‘The requirement [of the notice] is to ensure that no child is accommodated at the establishment unless the child—
(a) was accommodated there when the notice was served; and
(b) has continued to be accommodated there since the notice was served.’ 

5. Such a notice effectively stops a children’s home or residential family centre from accepting any new placements, whilst allowing those who were residing at the home at the time the notice was served to remain. 

Considering when to issue a notice restricting accommodation

6. Section 22B of the Care Standards Act does not set the ‘test’ or threshold to be met in order to restrict accommodation. This allows us to take into account individual circumstances and to set our own policy on the use of this power.

7. Our policy is that we should only serve a notice restricting accommodation where we reasonably believe that there is a risk of harm to a child or young person if we do not restrict accommodation.
 
8. The purpose of restricting accommodation is:

· to allow time for an investigation into the risk to be carried out or

to allow time for steps to be taken to reduce or eliminate the risk of harm to children.

There may be limited circumstances in which we restrict accommodation for other reasons that do not fit these criteria.

9. In all cases where a local authority is conducting an investigation under section 47 of the Children Act 1989, in relation to a child or young person living in the home, we must consider whether it is appropriate to issue a notice restricting accommodation and whether there is a reasonable belief of risk of harm. 

Decision-making process

10. The compliance, investigation and enforcement (CIE) team must convene a case review to determine whether to restrict accommodation, in line with our decision-making process – see the chapter ‘Decision-making’: (www.ofsted.gov.uk/resources/120261). 
11. CIE should consider the following:

· the risk of harm to children and young people

· any action that the registered person may take to reduce the risk of harm 

· any information provided by other organisations, such as the police and local authority children’s services

· a provider’s record of compliance with the regulations and national minimum standards

whether it is appropriate to take any other enforcement action at the same time as issuing a notice restricting accommodation (see section below on twin-track action).

12. The CIE case review will decide:

· who will make initial contact with the provider to inform them that Ofsted is going to restrict accommodation and how (usually by telephone)

· who should deliver the notice

· when to deliver the notice 

· how to deliver the notice (to serve the notice in person or by recorded delivery)

arrangements for monitoring a person’s compliance with the restriction of accommodation (monitoring visits). 

Drafting the notice

13. We must create a notice restricting accommodation for both the registered provider and the registered manager. 

14. The Act specifies the information that we must include in the notice restricting accommodation. Section 22B(3) states:

‘A notice under subsection (1) must—
(a) explain the requirement imposed by the notice;
(b) specify the establishment in relation to which that requirement is imposed;
(c) give the registration authority’s reasons for serving the notice;
(d) explain the right of appeal conferred by section 21.’
15. The law does not require us to impose a period after which the notice shall cease to have effect. However, to ensure that we do not allow the notice to continue without sufficient monitoring and review, we should impose a maximum period at any one time of no more than six weeks.
 

16. We must provide full information in the notice that makes clear to the person the reasons for restricting the accommodation, why we reasonably believe there is a risk of harm to children and young people and the potential impact if we do not take such a step. 

17. There may be occasions where we are not able to provide full information at the time of issuing the notice as it may compromise the investigation of another agency, for example the police. In these cases, we will give as much information as possible, ensuring that any information that we withhold is both necessary and proportionate. CIE must record on the regulatory support application the reasons for any withholding of information. 

18. CIE should ensure that the notice is reviewed by our legal advisors before it is served. 

Serving the notice

19. Prior to serving the notice, CIE should inform the provider, usually by telephone, of the action we are about to take. This gives the provider time to contact their solicitor and to notify placing authorities. 
20. A notice does not take effect until we have served it on the registered person in respect of the children’s home or residential family centre. 

21. We will create a notice for the registered manager as well as the registered provider, because the law requires us to serve the notice on all individuals registered in respect of an establishment.
 We will serve the notice on the responsible individual for an organisation and on a partner for a partnership. Once we have done this, CIE will arrange to serve the notice on any other partners who make up the registered provider as well as the registered manager. 

Recording the decision

22. CIE will record the decision to issue a notice restricting accommodation on the regulatory support application. The information must include a description of the reasons for restricting accommodation and any alternative or additional action considered.

Notifying local authorities of the restriction

23. We must send a notification to every local authority in England and Wales when:

· we issue a notice to restrict accommodation

· we issue a further notice to extend the restriction of accommodation

· we lift a restriction of accommodation

the registered person appeals against a restriction of accommodation, including the outcome of any such appeal. 

24. Colleagues may access the detailed guidance on notifications from Ofsted’s intranet. 

Reviewing the decision and progress

25. We should only initially restrict accommodation for a maximum period of six weeks beginning on the date we serve the notice. If necessary, we can restrict accommodation for a further period of up to six weeks. Only in exceptional circumstances should we restrict accommodation beyond two six-week periods (see below). However, if we decide to restrict accommodation beyond the first two six-week periods, the case review should also consider whether additional and/or alternative action, such as imposing conditions of registration or issuing a compliance notice, is appropriate.

26. A person does not have a right to make representations against the notice or to ask us to lift the notice. However, they can provide us with any information that they believe could affect our decision to restrict accommodation at any time. CIE will consider this information in a case review to determine whether the restriction of accommodation continues to be an appropriate step.

27. The case review will consider:

· if there continues to be a risk of harm to children

· whether the grounds identified in the notice restricting accommodation still apply

what other or alternative action, if any, is appropriate and proportionate – such as prosecution or cancellation of registration.

28. A registered person has a right to appeal against the notice restricting accommodation (see the section on appeals below). 

Restricting accommodation beyond 12 weeks

29. We should only consider restricting accommodation beyond 12 weeks if:

· the registered person has not taken appropriate steps to reduce the risk of harm to children to an acceptable level – this may occur, for example, where there is partial damage to a property, by water or fire for example, and repairs are not complete, or there are building works underway at the premises

or

there is an ongoing section 47 investigation and there is insufficient evidence to suggest the risk of harm has been reduced to an acceptable level. 

30. The decision to extend the restriction beyond 12 weeks must be made in accordance with our decision-making table (see the chapter ‘Decision-making’: www.ofsted.gov.uk/resources/120261). We must continue to review whether the reasons for the restriction continue to apply, and review the case at least once in each period of six weeks. CIE will record on the regulatory support application: 
· the reasons for continuing to restrict accommodation 

· any alternative action considered during the case review and details of any additional action taken 

details about who has made the decision to extend the restriction of accommodation. 

31. We will draft the new notice to restrict accommodation, using the standard template. The notice must clearly set out: 

· the reasons for continuing to restrict accommodation 

· why any action the registered person has taken has not reduced the risk of harm to an acceptable level

the date the notice will cease to have effect. 

Twin-track action

32. There is no legal obstacle to us issuing a notice restricting accommodation at the same time as taking other action such as varying, imposing or removing conditions of registration, issuing a compliance notice or issuing a notice of proposal to cancel registration. 

33. For example, if we issue a notice to reduce a provider’s registered numbers, it will not take effect until the time limit for representations and possibly a subsequent appeal against our decision has passed. However, to safeguard the welfare of children and young people, it may be appropriate to prevent the provider from admitting other children to the home immediately. A notice restricting accommodation takes immediate effect at the point of service. 

34. If the provider subsequently appeals against the notice restricting accommodation and a notice of decision to vary conditions, the First Tier Tribunal (Health, Education and Social Care Chamber) (‘The Tribunal’) may hear both appeals at the same time.
 
Lifting the notice 

35. Section 22B(4) of the Care Standards Act 2000 sets the circumstances when a notice restricting accommodation will cease to have effect. These are:

· at such time as may be specified in the notice

· if we serve a notice stating that the restriction is lifted, or

at the Tribunal’s direction under section 21(4A) or (4B).

36. There is no legal requirement for a notice to have an expiry date. However, it is not appropriate for the notice to cease to have effect (to expire) without a review of the reasons for the notice and the CIE case. CIE must review the notice at regular intervals and, where necessary, lift the notice where the risk of harm is reduced to an acceptable level. 

37. In all cases where we decide to lift the notice restricting accommodation we will draft a notice to this effect, using the standard template. 

38. We must inform all local authorities in England and Wales when we lift the notice restricting accommodation, using the relevant notification template. 

Appeals

See Appeals: (www.ofsted.gov.uk/resources/120252). 

39. A registered person has the right of appeal to the Tribunal against our decision to issue a notice restricting accommodation. A registered person must appeal to the Tribunal within 28 days after we serve the notice. The Tribunal will apply an expedited process to these appeals.
 

40. The decision-maker responsible for the decision to issue a notice restricting accommodation must make a statement. This statement must clearly identify the reasons for making the decision, including why we reasonably believe there is a risk of harm to children and young people and the impact on children and young people if we had not taken the step. 

41. CIE must comply with the duty of full and frank disclosure when responding to an appeal. We have a duty to disclose all evidence to the registered person and to the Tribunal about a case, including information that does not support Ofsted’s action. 

42. We give high priority to completing statements to use as evidence at a Tribunal hearing.

Compliance with a notice

43. We must monitor a provider’s compliance – by carrying out an unannounced visit to the premises – at least once in each six-week period but we should do so more regularly if we have reason to believe that a provider is not complying with the notice.

44. It is not an offence for a registered person to fail to comply with a notice restricting accommodation. However, where a registered person does not comply, we will consider whether this impacts on their fitness to provide children’s social care provision and whether other enforcement action is appropriate, such as cancellation. We must do this in a case review.

� The term ‘harm’ is defined in the Children Act 1989, section 31 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/section/31" ��www.legislation.gov.uk/ukpga/1989/41/section/31�) and section 105 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/section/105" ��www.legislation.gov.uk/ukpga/1989/41/section/105�) – as amended by the Adoption and Children Act 2002, section 120 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/2002/38/section/120" ��www.legislation.gov.uk/ukpga/2002/38/section/120�) – as ‘ill treatment or the impairment of health or development including, for example, impairment suffered from seeing or hearing the ill-treatment of another’.


� The purpose of restricting accommodation is not a statutory provision set out in law but is Ofsted’s policy approach to the use of this power.


� Section 28(6) of the Children and Young Persons Act 2008 amends section 23(4) of the Care Standards Act 2000 to allow us to take account of national minimum standards when considering whether to serve a notice restricting accommodation. 


� In limited circumstances we may decide to set an expiry date of less than six weeks.


� The Care Standards Act 2000, section 22B(6); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/contents" ��www.legislation.gov.uk/ukpga/2000/14/contents�.


� The Tribunal accepted the twin-track approach in Odubamowo v Ofsted, where the tribunal president ordered the consolidation of the registered provider’s two appeals.


� The expedited appeals procedure is covered by the Memorandum of understanding between Ofsted and the First-tier Tribunal of the Health, Education and Social Care Chamber (reference no: 100242), Ofsted, 2011; � HYPERLINK "http://www.ofsted.gov.uk/resources/memorandum-of-understanding-between-ofsted-and-first-tier-tribunal-of-health-education-and-social-ca" �www.ofsted.gov.uk/resources/memorandum-of-understanding-between-ofsted-and-first-tier-tribunal-of-health-education-and-social-ca�.
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