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5.2B Disqualification and written consent process for social care
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Introduction
1. The law prevents certain people from working with children and young people who live or are cared for at children’s homes, or from privately fostering a child. This is to help safeguard vulnerable children and young people. 

2. People who are prevented from working with children and young people as identified in paragraph 1 are known as ‘disqualified persons’. 

3. Section 65 of the Children Act 1989
 states that a person who is disqualified from fostering a child privately
 is also disqualified from carrying on, managing or having a financial interest in a children’s home. Also, a disqualified person may not be employed to work at a children’s home.
 
4. It is important to note that the law on disqualification only extends to children’s homes and those who wish to foster a child privately; it does not extend to any other children’s social care setting regulated by Ofsted. If a person applies to register with us to provide or manage other children’s social care (for example, to register as a provider of a residential family centre), we will take into account the factors that would disqualify them for registering as a provider or manager of a children’s home as part of our decision about their fitness. 

What makes a person disqualified?

5. The Disqualification from Caring for Children (England) Regulations 2002
 set out the grounds that make a person disqualified. In summary, they cover:

· people who have had a child removed from their care (for example, under a care order)

· people who have had their registration as a childcare provider or childminder cancelled 

· people who have had their registration to provide or manage a children’s home cancelled

· people who have had their application to register as a childcare provider or childminder refused

· people who have had their application to register to provide or manage a children’s home refused

· people who have been convicted of certain offences

· people who are on the barred list of the Independent Safeguarding Authority (ISA)

people who live with someone who is subject to one or more of the above. 

6. The full list of the grounds for disqualification are set out in Annex A. 

7. A person who is disqualified must not:

· carry on a children’s home

· manage a children’s home

· have a financial interest in a children’s home 

· work at a children’s home

foster a child privately. 

Prosecution for breaches of the disqualification legislation

8. It is an offence for a disqualified person to carry on, manage or have a financial interest in a children’s home. It is also an offence for a registered provider to employ a disqualified person, unless they did not know, and had no reasonable grounds for believing, that the person was disqualified. 

9. We may prosecute a registered person for a breach of these sections of the Children Act 1989. 
Granting written consent

10. In some circumstances, Ofsted may grant written consent for a disqualified person to carry on, manage or have a financial interest in a children’s home. We may also give written consent for a registered provider to employ a disqualified person at their children’s home. 

11. The purpose of the written consent process is for us to consider whether the facts that gave rise to the disqualification mean the disqualified person continues to pose a risk of harm to children and young people or whether those facts should no longer prevent the person from carrying on, managing or working in a children’s home. 
12. The table in Annex B sets out who must apply to Ofsted for written consent and when this application should be made. 

13. In summary, if a person wishes to apply to carry on, manage or have a financial interest in a children’s home, the disqualified person should apply to us themselves for written consent. If a disqualified person wishes to work in a children’s home they must inform the registered provider of their disqualification. The registered provider must then apply to us for written consent to allow them to employ the person to work at the home. 

14. If a disqualified person wishes to foster a child privately, they must contact their local authority to request written consent. 

Disqualification and the Independent Safeguarding Authority

15. It is important to note that Ofsted has no power to consider a request for written consent where a person is disqualified because they, or someone they live with, are included on the ISA’s barred list. If we receive such a request for written consent, we must return it to the person and explain that we have no power to consider it. 

Duty to disclose information about offences and orders

16. All registered persons and applicants for registration must tell us about any information that disqualifies them, including disqualification by virtue of living with a disqualified person. This is a requirement for applicants under The Care Standards Act 2000 (Registration)(England) Regulations 2010
 and for registered persons under regulation 10 of the Children’s Homes Regulations 2001.
 

17. Registered persons and responsible individuals must notify us without delay of any offence that they have been convicted of.
 This includes offences committed in the British Isles and any overseas convictions. We may take action against a person who fails to notify us of an offence. 

Offences committed overseas 

18. Where a person is convicted of an offence overseas, it will not make the person disqualified from carrying on, managing, working in or having a financial interest in a children’s home. This is because the Disqualification from Caring for Children (England) Regulations 2002
 only extends to offences committed in the British Isles. However, we consider any conviction for an offence committed overseas in our overall decision on a person’s fitness. 
19. In some circumstances, we may need to make a referral to the ISA where we are notified about an overseas conviction. This is because some overseas convictions will result in a person being automatically barred from working with children and vulnerable adults in the British Isles. The Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria and Miscellaneous Provisions) Regulations 2009 set out the circumstances where we should refer overseas offences to the ISA.
 

Disqualification and applicants to register 

20. If a person is disqualified but wishes to apply to register with us, they must request written consent before applying. We cannot accept an application for registration where any of the parties to the application are disqualified (including people making up the registered person and anyone having a financial interest in the children’s home). We may decide to grant the written consent but subsequently refuse the person’s registration. This is because our decision about the fitness of an applicant takes into account a broader range of factors than the disqualification itself, including information we receive from checks as well as the person’s experience and their understanding of the registration requirements. 
21. If we are unaware that a person is disqualified when we commence the process for registration but, during the application process, we receive information that a person is disqualified, we must inform them and provide information on how to apply for written consent. We will continue to record any information in relation to the application that we receive from checks that we have already initiated. However, we will not carry out any further checks until we have considered the application for written consent. 

Disqualification and registered persons

22. A person may become disqualified after they have become registered. This may occur, for example, where a provider, manager or member of staff is convicted of a relevant offence. 

23. Where we receive information to suggest that a registered person or a staff member at a children’s home is disqualified, we must inform the registered provider immediately. We must confirm in writing that we have received information indicating that they are, or their manager or staff member is, disqualified. We do this to allow the registered provider to take action before we do. This action may include: applying for written consent; providing evidence that the person is not disqualified; or suspending the disqualified person. 

24. Where we receive information that a disqualified person is carrying on, managing or working in a children’s home, the compliance, investigation and enforcement (CIE) team must consider through a case review whether there is a risk of harm to children and young people and decide on the most appropriate steps to take (for example, restricting accommodation). We will consider what steps the provider has taken, and whether they are appropriate, to ensure that children and young people are not at risk of harm. 

25. Unlike in early years and childcare, we do not automatically have to cancel a person’s registration in relation to children’s social care on the grounds that they are disqualified. Rather, the law provides us with the discretion to determine if this is a suitable course of action.
 In considering this, we should also consider:

· the risk that the disqualified person poses to the welfare of children and young people 

· any other concerns related to the person’s fitness.
Process for considering written consent 

26. The person requesting written consent must complete our form and provide:

· details of the precise order, determination, conviction or other ground for disqualification

· the date when the order, determination, conviction or other ground for disqualification arose

· the name of the body or court

· the sentence imposed (if any)

a copy of the relevant order. 

27. If, after receiving the application for written consent, we are of the opinion that the person is disqualified, CIE will convene a panel. The panel will review all available information about the disqualification and make a decision on whether or not to grant written consent. 

28. In making their decision, the CIE panel must consider:

· the risk to children and young people

· the nature of the severity of any offences or orders. The panel may find the following Crown Prosecution Service information helpful:

· the Sentencing manual:
www.cps.gov.uk/legal/s_to_u/sentencing_manual/
· legal guidance: 
www.cps.gov.uk/legal/
· the age of any offences or orders

· repetition of any offences or orders or any particular pattern of offending

· the notes of any interviews with the disqualified person, applicant for registration or registered person, including their explanation of and attitude to the disqualifying event

· any other information available from other authorities, such as the police or local authority children’s services department, in relation to the offences

any mitigating circumstances given. 

29. Following the panel, CIE will notify the person in writing of the decision as follows:

the person is not disqualified

or:

the application for written consent is granted

or:

the application for written consent is refused

or:

we are unable to consider the request for written consent (see the section ‘Disqualification and the Independent Safeguarding Authority’, above). 
30. Where CIE decides to give written consent, we are confirming that, despite the person being disqualified and having taken into account that information, we are allowing the person to apply to register or to look after and be in regular contact with children and young people. 

31. CIE must:

· record the decision and the reasons for that decision on the regulatory support application (RSA)
· sign and ensure that the applicant receives an outcome letter explaining the reasons for the outcome (CIE should ask Ofsted’s legal advisors to review the letter if necessary)

take forward any necessary action resulting from the decision of the panel.
Scope of written consent

32. We may grant consent to cover all children’s homes where a person is applying for consent to:

· operate a children’s home (the registered provider/applicant)

· manage a children’s home

have a financial interest in a children’s home.

This means that, if the person decides to move their interests to a different home, they do not need to apply to Ofsted again for written consent. 

33. This is a consistent approach as it would be difficult for us to justify a circumstance where a disqualified person does not pose a safeguarding risk at one home but does pose a safeguarding risk at another. 

34. The only exception to this is a consent granted under section 65(2) of the Children Act 1989 where a provider is making an application to employ a disqualified person at their children’s home. There is no scope for this written consent to transfer to a different employer. 
35. However, in practice it would be unlikely that we would grant consent for one provider to employ the person and later refuse consent for a different provider to employ the person, unless we received new information to suggest that they may now pose a safeguarding risk to children. Therefore, in these cases we should presume to give written consent unless we are aware of new concerns. 

Phrasing of written consent decisions
36. Following the panel, CIE will send a letter based on a template indicating the outcome of the panel and our decision. We send this letter to the person indicated in the table in Annex B. 

Appeals against refusal to give written consent 

37. A person may appeal against our decision to refuse to give written consent to the First Tier Tribunal (Health, Education and Social Care Chamber).
 Any appeal must be lodged within three months of the notice of our decision.
 

Annex A. List of offences and convictions 

The following sets out the grounds that make a person disqualified. For the offences listed below, a person is only disqualified if they have been convicted of the offence.
 

It is important to note that the disqualifiable convictions do not extend to offences committed overseas (offences that are committed outside of the British Isles). For further information on overseas offences, please see paragraphs 18 and 19. 

What is a ‘conviction’?

The Children Act 1989 and associated regulations do not provide a definition of ‘conviction’ and the definition differs between legislation. We use the following definition of conviction for the purposes of sections 65 and 68 of the Children Act 1989. 

A ‘conviction’ includes: 

· being convicted (found guilty) of an offence 

· receiving a probation order before 1 October 1982

· being found not guilty of an offence by reason of insanity

being found to be under a disability and to have done the act charged against them in respect of the offence.

A ‘conviction’ does not include: 

· an absolute discharge

· a conditional discharge

a formal caution. 

If you are uncertain as to whether an act amounts to a conviction, you should contact the social care development team or legal services for further advice. 

Disqualified persons
Please read the following in conjunction with the:

· Children Act 1989, sections 65 and 68:
www.legislation.gov.uk/ukpga/1989/41/contents
The Disqualification from Caring for Children (England) Regulations 2002: www.legislation.gov.uk/uksi/2002/635/contents/made.

The disqualifying offences include (although not an exhaustive list):

· those listed in the above legislation

· an offence against a child listed in the Criminal Justice and Court Service Act 2000, schedule 4, paragraphs 1 and 2:
www.legislation.gov.uk/ukpga/2000/43/contents
· an offence related to an offence under the Criminal Justice and Court Service Act 2000

any other offence involving bodily injury to or death of a child.

A person who is disqualified from registration is therefore disqualified from being employed in connection with a children’s home if:

· he or she is included on the lists of people deemed unsuitable to work with children (see Table 1 below)

· he or she has been subject to any order relating to the care of children (see Table 2 below)

· a specified regulatory body has cancelled a registration, refused registration or refused approval for that person to care for, foster or look after children (see Table 3 below) or has taken specified regulatory action

· he or she has been convicted of an offence listed in Table 4 (this includes convictions for aiding, abetting, counselling, procuring or inciting the commission of an offence against a child and conspiring or attempting to commit such an offence or conviction of any offence other than offences in Table 4, which involved bodily injury to, or death of, a child)

he or she has been convicted of any of the offences in Table 5 against a child or any other offence involving bodily injury to a child.

The offences listed in the tables below are not a comprehensive list. If you are at all unsure whether the offence disqualifies a person, and it is not included in the list below, you should seek advice either from the social care development team or from our legal advisors.
Table 1. Lists holding names of people deemed unsuitable to work with children for whom we have no power to waive disqualification or give written consent 

	List
	Legislation
	CH

	The list held by the Independent Safeguarding Authority of those people barred from working with children
	The Safeguarding and Vulnerable Groups Act 2006 www.legislation.gov.uk/ukpga/2006/47/contents
	x


CH – Children’s homes.
Table 2. Disqualified by way of orders relating to the care of children

	Order
	Legislation
	CH

	Care order
	The Children Act 1989, section 31A: www.legislation.gov.uk/ukpga/1989/41/section/31A
	x

	
	The Children (Northern Ireland) Order 1995, section 50(1)(a): www.legislation.gov.uk/nisi/1995/755/article/50
	x

	
	Any order that would have been deemed to be a care order by virtue of paragraph 15 of schedule 14 of the Children Act 1989 (transitional provisions for children in compulsory care) had it been in force immediately before the day on which part 4 of the Children Act 1989 came into force: www.legislation.gov.uk/ukpga/1989/41/schedule/14
	x

	Supervision order
	The Children (Scotland) Act 1995, section 70: www.bailii.org/uk/legis/num_act/1995/ukpga_19950036_en_1.html
	x 

	Child protection
	A fit person order, a parental rights order or a training school order under the Children and Young Persons Act (Northern Ireland) 1968: www.bailii.org/nie/legis/num_act/caypai1968438/s140.html
	x


Table 3. Disqualified by way of having been refused or cancelled registration or having a prohibition imposed or having committed a prescribed offence in relation to registration

	Position
	Legislation
	CH

	Refusal or cancellation in relation to childminders or childcare providers
	The Children (Northern Ireland) Order 1995, part XI:

 www.legislation.gov.uk/nisi/1995/755/part/XI l
	x

	
	The Children and Young Persons Act (Northern Ireland) 1968, section 11(5) or 15: www.bailii.org/nie/legis/num_act/caypai1968438/s11.html
www.bailii.org/nie/legis/num_act/caypai1968438/s15.html
	x

	
	The Children Act 1989, section 49–50(9): www.legislation.gov.uk/ukpga/1989/41/contents
	x

	Childminding and day care specified regulatory action
	The Children Act 1989, section 79D (operating without registration): www.legislation.gov.uk/ukpga/1989/41/section/79D
	x

	
	The Children Act 1989, section 79F(6) (failure to comply with conditions of registration): 

www.legislation.gov.uk/ukpga/1989/41/section/79F
	x

	Fostering a child
	The Children Act 1958, section 14* 
	x

	
	The Children and Young Persons Act 2001 (an Act of Tynwald), section 59:* www.gov.im/lib/docs/infocentre/acts/cypa2001.pdf
	x

	Private fostering
	A prohibition at any time under The Children (Northern Ireland) Order 1995, article 110: www.legislation.gov.uk/nisi/1995/755/article/110
	x

	
	The Children Act 1989, section 70: www.legislation.gov.uk/ukpga/1989/41/section/70
	x

	
	A prohibition imposed under The Children Act 1989, section 69:

www.legislation.gov.uk/ukpga/1989/41/section/69
	x

	Children’s home
	Care Standards Act 2000, sections 11(1), 13, 14, 20(1), 24 and 25–27: www.legislation.gov.uk/ukpga/2000/14/contents
	x

	
	The Children (Northern Ireland) Order 1995, articles 80, 82, 96 and 98: 
www.legislation.gov.uk/nisi/1995/755/contents
	x


* Please check with legal services on the current status of this legislation. 

Table 4. Disqualified by way of being convicted of any of the following offences 

Some of the offences set out in this table are listed under repealed legislation. However, a person is disqualified if he or she has at any time committed any of the offences under the specified legislation, when it was in force.

	Offence 
	Legislation
	CH

	Abduction of a child in care
	The Children Act 1989, section 49 or 50(9): www.legislation.gov.uk/ukpga/1989/41/contents
	x

	
	Children (Northern Ireland) Order 1995, article 68 or 69(9): 
www.legislation.gov.uk/nisi/1995/755/contents
	x

	Cruelty to children
	Children and Young Persons Act 1933, section 1: www.legislation.gov.uk/ukpga/Geo5/23-24/12/section/1
	x

	Murder of an infant
	Infanticide Act 1938, section 1: www.legislation.gov.uk/ukpga/Geo6/1-2/36/section/1
	x

	Rape of a child under 13
	Sexual Offences Act 2003, section 5: www.legislation.gov.uk/ukpga/2003/42/section/5
	x

	Assault of a child under 13 by penetration
	Sexual Offences Act 2003, section 6: www.legislation.gov.uk/ukpga/2003/42/section/6
	x

	Sexual assault of a child under 13
	Sexual Offences Act 2003, section 7: www.legislation.gov.uk/ukpga/2003/42/section/7
	x

	Causing or inciting a child under 13 to engage in sexual activity
	Sexual Offences Act 2003, section 8: www.legislation.gov.uk/ukpga/2003/42/section/8
	x

	Causing or inciting a child to engage in sexual activity
	Sexual Offences Act 2003, section 10: www.legislation.gov.uk/ukpga/2003/42/section/10
	x

	Sexual activity with a child
	Sexual Offences Act 2003, section 9: www.legislation.gov.uk/ukpga/2003/42/section/9
	x

	Engaging in sexual activity in the presence of a child
	Sexual Offences Act 2003, section 11: www.legislation.gov.uk/ukpga/2003/42/section/11
	x

	Causing a child to watch a sexual act
	Sexual Offences Act 2003, section 12: www.legislation.gov.uk/ukpga/2003/42/section/12
	x

	Indecent photographs of children
	Protection of Children Act 1978, section 1: www.legislation.gov.uk/ukpga/1978/37/section/1
	x

	
	Protection of Children (Northern Ireland) Order 1978, article 3: www.bailii.org/uk/legis/num_act/1978/1006310.html
	x

	
	The Customs and Excise Management Act 1979, section 170: www.legislation.gov.uk/ukpga/1979/2/contents
	x

	
	Customs Consolidation Act 1876, section 42: www.legislation.gov.uk/ukpga/Vict/39-40/36/section/42
	x

	Abduction of a child by a parent
	Child Abduction Act 1984, section 1: www.legislation.gov.uk/ukpga/1984/37
	x

	Possession of an indecent photograph of a child
	Criminal Justice Act 1988, section 160: www.legislation.gov.uk/ukpga/1988/33/contents
	x

	
	Criminal Justice (Evidence etc.) (Northern Ireland) Order 1988, article 15: www.bailii.org/nie/legis/num_orders/1988/nisi_19881847_en_1.html
	x

	Abuse of position of trust: causing or inciting a child to engage in sexual activity
	Sexual Offences Act 2003, section 17, 21, 22, 23 or 24: 
www.legislation.gov.uk/ukpga/2003/42/contents
	x

	Abuse of position of trust: sexual activity in the presence of a child
	Sexual Offences Act 2003, section 18: www.legislation.gov.uk/ukpga/2003/42/section/18
	x

	Abuse of position of trust: causing a child to watch a sexual act
	Sexual Offences Act 2003, section 19: www.legislation.gov.uk/ukpga/2003/42/section/19
	x

	Abuse of position of trust: acts done in Scotland
	Sexual Offences Act 2003, section 20: www.legislation.gov.uk/ukpga/2003/42/section/20
	x

	Sexual activity with a child family member
	Sexual Offences Act 2003, section 25: www.legislation.gov.uk/ukpga/2003/42/section/25
	x

	Inciting a child to engage in sexual activity
	Sexual Offences Act 2003, section 26: www.legislation.gov.uk/ukpga/2003/42/section/26
	x

	Making a threat to kill a child
	Offences against the Person Act 1861, section 16: www.legislation.gov.uk/ukpga/Vict/24-25/100
	x

	Paying for sexual services of a child
	Sexual Offences Act 2003, section 47: www.legislation.gov.uk/ukpga/2003/42/section/47
	x

	Causing or inciting child prostitution or pornography
	Sexual Offences Act 2003, section 48: www.legislation.gov.uk/ukpga/2003/42/section/48
	x

	Controlling a child prostitute or a child involved in pornography
	Sexual Offences Act 2003, section 49: www.legislation.gov.uk/ukpga/2003/42/section/49
	x

	Arranging or facilitating child prostitution or pornography
	Sexual Offences Act 2003, section 50: www.legislation.gov.uk/ukpga/2003/42/section/50
	x

	Supplying or offering to supply class A drugs to a child
	Misuse of Drugs Act 1971, section 4(3):

www.legislation.gov.uk/ukpga/1971/38/section/4
	x

	Being concerned in the supplying of class A drug to a child
	Misuse of Drugs Act 1971, section 4(3):

www.legislation.gov.uk/ukpga/1971/38/section/4

	x

	Being concerned in the making to a child of an offer to supply class A drugs
	Misuse of Drugs Act 1971, section 4(3):

www.legislation.gov.uk/ukpga/1971/38/section/4

	x

	Theft of a child below the age of puberty
	Scottish Common Law Offence of Plagium* 
	x

	Taking or sending a child out of the United Kingdom
	Child Abduction Act 1984, section 6: www.legislation.gov.uk/ukpga/1984/37/section/6
	x

	Inducing a child to abscond or harbouring a child or preventing them from returning
	Children (Scotland) Act 1995, section 83 or 89: www.bailii.org/uk/legis/num_act/1995/ukpga_19950036_en_1.html
	x

	Any offence specified in schedule 1 – offences against a child under the age of 17
	Criminal Procedure (Scotland) Act 1995: www.bailii.org/uk/legis/num_act/1995/ukpga_19950046_en_1.html#sch1

	x

	Causing or allowing the death of a child or vulnerable adult
	Domestic Violence, Crime and Victims Act 2004, section 5: www.legislation.gov.uk/ukpga/2004/28/section/5

	x

	Any offence specified
	The Children and Young Persons Act (Northern Ireland) 1968, schedule 1: www.bailii.org/uk/legis/num_act/1968/2907686.html
	x

	Offences outside the UK
	Criminal Law (Consolidation) (Scotland) Act 1995, section 16B: www.legislation.gov.uk/ukpga/1995/39/section/16B
	x

	Detention of absentees
	Children and Young Persons Act 1969, section 32(3): www.legislation.gov.uk/ukpga/1969/54/contents
	x

	Offences against children and young people which special provisions apply
	Any offence specified in schedule 1 to the Children and Young Persons Act (Northern Ireland) 1968: www.bailii.org/uk/legis/num_act/1968/2907686.html
	x

	Child sex offences committed by children or young persons

(1) A person under 18 commits an offence if s/he does anything that would be an offence under any of sections 9–12 if s/he were aged 18.
	Sexual Offences Act 2003, section 13: www.legislation.gov.uk/ukpga/2003/42/section/13
	x

	Arranging or facilitating commission of a child sex offence
	Sexual Offences Act 2003, section 14: www.legislation.gov.uk/ukpga/2003/42/section/14
	x

	Meeting a child following sexual grooming, etc.
	Sexual Offences Act 2003, section 15: www.legislation.gov.uk/ukpga/2003/42/section/15
	X

	Trespassing with intent to commit a sexual offence – for children’s social care this only applies where the intended offence was against a child
	Sexual Offences Act 2003 section 62 or 63: www.legislation.gov.uk/ukpga/2003/42/contents

	X


* Please check with legal services to confirm the current status of this legislation. 

Table 5. Disqualified by way of being convicted of any of the following offences against a child or any other offence involving bodily injury to a child

	Offence 
	Legislation
	CH*



	Murder
	Criminal Justice and Court Services Act 2000, schedule 4, paragraph 2(a): www.legislation.gov.uk/ukpga/2000/43/schedule/4
	x

	Kidnapping
	Criminal Justice and Court Services Act 2000, schedule 4, paragraph 2(c): 

www.legislation.gov.uk/ukpga/2000/43/schedule/4
	x

	Manslaughter
	Criminal Justice and Court Services Act 2000, schedule 4, paragraph 2(b): www.legislation.gov.uk/ukpga/2000/43/schedule/4
	x

	False imprisonment
	Criminal Justice and Court Services Act 2000, schedule 4, paragraph 2(d): www.legislation.gov.uk/ukpga/2000/43/schedule/4
	x

	Wounding and causing grievous bodily harm
	Offences Against the Person Act 1861, section 18 or 20: 

www.legislation.gov.uk/ukpga/Vict/24-25/100/contents
	x

	Assault occasioning actual bodily harm
	Offences Against the Person Act 1861, section 47: www.legislation.gov.uk/ukpga/Vict/24-25/100/section/47
	x

	Rape
	Sexual Offences Act 2003, section 1: 

www.legislation.gov.uk/ukpga/2003/42/section/1
	x

	Assault by penetration
	Sexual Offences Act 2003, section 2:
www.legislation.gov.uk/ukpga/2003/42/section/2
	x

	Sexual assault
	Sexual Offences Act 2003, section 3: 

www.legislation.gov.uk/ukpga/2003/42/section/3
	x

	Causing a person to engage in sexual activity without consent
	Sexual Offences Act 2003, section 4:

www.legislation.gov.uk/ukpga/2003/42/section/4
	x

	Sexual activity with a person with a mental disorder impeding choice
	Sexual Offences Act 2003, section 30: 

www.legislation.gov.uk/ukpga/2003/42/section/30
	x

	Causing or inciting a person, with a mental disorder impeding choice, to engage in sexual activity
	Sexual Offences Act 2003, section 31: 

www.legislation.gov.uk/ukpga/2003/42/section/31
	x

	Engaging in sexual activity in the presence of a person with a mental disorder impeding choice
	Sexual Offences Act 2003, section 32: 

www.legislation.gov.uk/ukpga/2003/42/section/32

	x

	Causing a person, with a mental disorder impeding choice, to watch a sexual act
	Sexual Offences Act 2003, section 33: 

www.legislation.gov.uk/ukpga/2003/42/section/33
	x

	Inducement, threat or deception to procure sexual activity with a person with a mental disorder
	Sexual Offences Act 2003, section 34: 

www.legislation.gov.uk/ukpga/2003/42/section/34
	x

	Causing a person with a mental disorder to engage in or agree to engage in sexual activity by inducement, threat or deception
	Sexual Offences Act 2003, section 35: 

www.legislation.gov.uk/ukpga/2003/42/section/35
	x

	Engaging in sexual activity in the presence, procured by inducement, threat or deception, of a person with a mental disorder
	Sexual Offences Act 2003, section 36: 

www.legislation.gov.uk/ukpga/2003/42/section/36
	x

	Causing a person with a mental disorder to watch a sexual act by inducement, threat or deception
	Sexual Offences Act 2003, section 37: 

www.legislation.gov.uk/ukpga/2003/42/section/37
	x

	Care workers: sexual activity with a person with a mental disorder
	Sexual Offences Act 2003, section 38: 

www.legislation.gov.uk/ukpga/2003/42/section/38
	x

	Care workers: causing or inciting sexual activity
	Sexual Offences Act 2003, section 39:

www.legislation.gov.uk/ukpga/2003/42/section/39
	x

	Care workers: sexual activity in the presence of a person with a mental disorder
	Sexual Offences Act 2003, section 40: 

www.legislation.gov.uk/ukpga/2003/42/section/40
	x

	Care workers: causing a person with a mental disorder to watch a sexual act
	Sexual Offences Act 2003, section 41: 

www.legislation.gov.uk/ukpga/2003/42/section/41

	x

	Causing or inciting prostitution for gain
	Sexual Offences Act 2003, section 52: 

www.legislation.gov.uk/ukpga/2003/42/section/52
	x

	Controlling prostitution for gain
	Sexual Offences Act 2003, section 53:

www.legislation.gov.uk/ukpga/2003/42/section/53
	x

	Trafficking into the UK for sexual exploitation
	Sexual Offences Act 2003, section 57: 

www.legislation.gov.uk/ukpga/2003/42/section/57
	x

	Trafficking within the UK for sexual exploitation
	Sexual Offences Act 2003, section 58: 

www.legislation.gov.uk/ukpga/2003/42/section/58
	x

	Trafficking out of the UK for sexual exploitation
	Sexual Offences Act 2003, section 59:

www.legislation.gov.uk/ukpga/2003/42/section/59
	x

	Administering a substance with intent
	Sexual Offences Act 2003, section 60, 61:
www.legislation.gov.uk/ukpga/2003/42/contents
	x

	Trafficking people for exploitation
	Asylum and Immigration (Treatment of Claimants, etc.) Act 2004, section 4: 

www.legislation.gov.uk/ukpga/2004/19/section/4
	x

	Exposure
	Sexual Offences Act 2003, section 66: 

www.legislation.gov.uk/ukpga/2003/42/section/66
	x

	Voyeurism
	Sexual Offences Act 2003, section 67: www.legislation.gov.uk/ukpga/2003/42/section/67
	x


* CH – children’s homes  
Annex B. Who should apply for written consent and when

	Type of disqualified person
	Application or existing registration
	Who must apply for written consent?
	When does the written consent need to be applied for? 
	Who do we send the outcome of the written consent panel to?
	Who has the right of appeal?

	Manager 
	New application (both new manager and provider) 
	Manager applicant
	Prior to the application for registration being lodged
	Manager applicant
	Manager applicant

	Manager
	New manager application for an existing setting 
	Registered provider
	Before they employ the person they wish to register as manager
	Registered provider
	Registered provider 

	Manager
	Existing registration (for example, the manager becomes disqualified after registration)
	Registered manager
	Once the manager has become disqualified
	Registered manager
	Registered manager

	Provider
	Application (for example, one of the people making up the provider is disqualified)
	Provider applicant 
	Prior to the application for registration being lodged
	Provider applicant
	Provider applicant

	Provider
	Existing registration. 

This includes where one of the people making up the registered person becomes disqualified. 
	Registered provider 
	As soon as the person becomes disqualified 
	Registered provider 
	Registered provider 


	Employee (someone seeking to be employed at a children’s home)
	n/a
	Registered provider who wishes to employ the person
	Before the home employs them
	Registered provider who wishes to employ the person 
	Registered provider who wishes to employ the person

	Employee (someone who is already working at a children’s home and becomes disqualified)
	n/a
	Registered provider who operates the children’s home
	Once the person has become disqualified
	Registered provider who operates the children’s home
	Registered provider who operates the children’s home

	Person seeking to have a financial interest in a children’s home 
	Application 
	Disqualified person 
	Prior to the application for registration being lodged
	Provider applicant
	Provider applicant

	Person seeking to have a financial interest in a children’s home
	Existing registration
	Disqualified person (as they are applying to become part of the registered provider)
	Before they apply to Ofsted to become part of the registered provider
	Disqualified person 
	Disqualified person 

	Person disqualified by virtue of living with someone who is disqualified 
	Both
	Manager/registered provider/person seeking to have a financial interest in an existing registration 
	As detailed above 
	Manager/
registered provider/person seeking to have a financial interest in an existing registration
	Manager/registered provider/person seeking to have a financial interest in an existing registration


� The Children Act 1989, section 65; � HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/section/65" ��www.legislation.gov.uk/ukpga/1989/41/section/65�.


� The Children Act 1989, � HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/section/68" ��section 68; �� HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/section/68" ��www.legislation.gov.uk/ukpga/1989/41/section/68�.


� The Children Act 1989, section 68(2). 


� The Disqualification from Caring for Children (England) Regulations 2002; � HYPERLINK "http://www.legislation.gov.uk/uksi/2002/635/made" ��www.legislation.gov.uk/uksi/2002/635/made�. 


� This incorporates those who were previously on the Protection of Children Act (POCA) list, the Protection of Vulnerable Adults Act (POVA) list and List 99. 


� The Children Act 1989, section 65(4) and (5); � HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/section/65" ��www.legislation.gov.uk/ukpga/1989/41/section/65�.


� The Care Standards Act 2000 (Registration)(England) Regulations 2010; � HYPERLINK "http://www.legislation.gov.uk/uksi/2010/2130/contents/made" ��www.legislation.gov.uk/uksi/2010/2130/contents/made�.


� The Children’s Homes Regulations 2001; � HYPERLINK "http://www.legislation.gov.uk/uksi/2001/3967/regulation/10/made" ��www.legislation.gov.uk/uksi/2001/3967/regulation/10/made�.


� We expect notifications to reach Ofsted within 10 working days of the person being convicted. 


� The Disqualification from Caring for Children (England) Regulations 2002; � HYPERLINK "http://www.legislation.gov.uk/uksi/2002/635/made" ��www.legislation.gov.uk/uksi/2002/635/made�.


� Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria and Miscellaneous Provisions) Regulations 2009; �HYPERLINK "http://www.legislation.gov.uk/uksi/2009/37/contents/made"��www.legislation.gov.uk/uksi/2009/37/contents/made�.


� The Care Standards Act 2000, section 14; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/contents" ��www.legislation.gov.uk/ukpga/2000/14/contents�.


� The Children Act 1989, section 65(3)(b) and 65A; � HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/contents" ��www.legislation.gov.uk/ukpga/1989/41/contents�.


� The Tribunal Procedure (First-tier Tribunal) (Health, Educations and Social Care Chamber) Rules 2008, � HYPERLINK "http://www.legislation.gov.uk/uksi/2008/2699/contents/made" ��schedule to rule 20(1)(d); �� HYPERLINK "http://www.legislation.gov.uk/uksi/2008/2699/contents/made" ��www.legislation.gov.uk/uksi/2008/2699/contents/made�.


� Section 68(2A) of the Children Act 1989. 


� The definition of ‘bodily injury’ is quite broad. Case law has established that ‘bodily injury’ need not be permanent but should not be ‘so trivial or trifling as to be effectively without significance’. In general terms something like bruising, a cut or swelling could constitute ‘bodily injury’. It is vital that Ofsted has evidence of the ‘bodily injury’, ideally in the form of photographs, medical evidence, police statements or statements from those involved. Whether or not something constitutes ‘bodily injury’ will need to be established on a case-by-case basis. If you are in doubt, contact Ofsted’s legal advisers who will be able to advise you.


� A person is not disqualified if he or she has had their registration cancelled as a childminder or childcare provider in England due to non-payment of the fee charged annually, if the cancellation is after 1 September 2008 (6 April 2007 for those registered only on the voluntary part of the Childcare Register).
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