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6.2 Representations: social care
Compliance, investigation and enforcement handbook: representations for children’s social care providers
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Introduction

1. This chapter applies to representations made by children’s social care providers. In some cases, the law allows registered providers, managers and applicants for registration to make a representation against a course of action that we propose to take. A representation gives a registered person or applicant an opportunity to tell us why they think that the step/s we are intending to take are not required. 

Notices of proposal 

2. We must tell applicants and registered persons about certain steps that we propose to take with regard to their registration and why. We do this through a written notice called a notice of proposal. 

3. Registered persons and applicants for registration can make written representations against a proposal to:

· grant an application for registration with conditions that have not previously been agreed in writing with the applicant

· impose a change to the conditions that apply to a registration, which may include imposing, varying or removing conditions 

· cancel a registration

· refuse an application to register as a provider or manager

· refuse an application to vary or remove conditions of registration

· refuse to give our written consent to allow a disqualified person to operate, manage or have a financial interest in a children’s home, or to employ someone who is disqualified to work at a children’s home. 

4. At this stage, we have not made a final decision to take the steps outlined in the notice of proposal. This gives the registered person or applicant an opportunity to explain to us why the proposed action should not be taken. 

Timescale for making representations 

5. Children’s social care providers must make their representations to us within 28 days
 from the date that the notice of proposal is served or is deemed to be served.
 Representations must be made in writing and sent to:
The Compliance, Investigation and Enforcement Team
Ofsted National Business Unit
Piccadilly Gate
Store Street
Manchester
M1 2WD
Email: enquiries@ofsted.gov.uk

6. If a person contacts us by telephone to inform us that they intend to make a representation, we will ask them to provide their representation in writing. We will inform them that we cannot consider their representation unless we receive it in writing within the 28-day timescale. The compliance, investigation and enforcement (CIE) team will make a record of the call on the regulatory support application. 
Representations received late

7. We may, on occasion, receive representations later than 28 days since we served the notice of proposal. In these cases, where we have already served the notice of decision, we should return the representation and explain to the registered person or applicant that the time period for making representations has passed and we cannot consider it. 

8. If we have not yet issued the notice of decision, it is at our discretion as to whether we consider the representation or not. We will consider the reasons that the registered person or applicant has given for being unable to comply with the 28-day timeframe (for example, illness) and the safeguarding risk to children, young people and other service users of a further delay to our decision-making. 
Content of representations 

9. A registered person or applicant should include any relevant information in their representation that will help us decide in their favour. This may include information or evidence that the registered person or applicant does not believe that Ofsted previously considered, or details of any action that they have taken since they received the notice of proposal. The registered person or applicant should also say in the written representation if they wish to attend the representations panel in person. 
Receiving the representation 

10. On receipt of a written representation from a provider or applicant for registration, CIE will establish a representations panel. CIE will also write to the person confirming that we have received their written representation.

Purpose of the representations panel
11. The purpose of the panel is to allow us to hear and consider any information contained in the written representation prior to making a decision.

12. A registered person or applicant may attend the representations panel in person and bring a representative if they wish; this may include a solicitor. If the registered person or applicant wishes to attend in person, they must indicate this in their written representation. 
Convening a panel

13. On receipt of a notification in writing, CIE will convene a panel in order to consider the representation. Once the panel is convened, CIE will send a letter of confirmation to the person confirming the arrangements. The letter must include the following information:

· time and date of the panel meeting

· details about the format the meeting will take

· information about who will take part in the panel

· a copy of our leaflet How to make representations and appeals (www.ofsted.gov.uk/resources/110041).
14. If the registered person or applicant has told us that they wish to attend the panel in person, we should also include:

· the venue for the meeting

· directions to the venue with a map where possible.

15. The Care Standards Act 2000 does not prescribe the format of the panel or the procedure it must follow; this is at our discretion.
 However, we must ensure that we genuinely review the original proposal through the representations process, and be able to provide evidence that we have done this if challenged. To do this, we follow the process set out below. 

16. The panel will consist of three CIE team members, one of whom was the original decision-maker and one who has had no involvement in the case to date. A minute taker will be present or the panel will be recorded using a twin-decked tape machine. 

Attendance by the registered person or applicant at panel 
17. As noted above, the registered person or applicant may ask to attend the panel. Although we are only required to provide an opportunity for the registered person or applicant to make a representation, holding the meeting on a date we know to be impractical (for example, if the person making the representation is on holiday) may leave us open to criticism for not providing a proper opportunity for representations to take place. We must be reasonable when setting the date of the panel meeting, taking all things into consideration. However, we should not unduly delay making our decision if a person does not attend the representation hearing when they indicated that they wished to attend. 
18. It is not necessary to hold the panel at an Ofsted office. For some people making representations, the distance to an Ofsted office may be a barrier to attending the panel in person. We may decide it is appropriate to hold the panel meeting in the locality of the person making the representation. We should adopt at least the same ‘rule of thumb’ as the Tribunal, which is that the Tribunal will sit locally to the case where the travel time for the appellant is greater than an hour and a half to its premises. 

19. It is not our practice to hold panel meetings in a registered provision unless there are specific reasons for doing so. In such circumstances, a senior manager in CIE must agree to this.

20. In some circumstances, CIE may decide to offer the registered person or applicant the option to convene the panel by way of a telephone conference. Where the registered person or applicant does not wish to attend the representations panel in person, we may conduct the panel over the telephone or by webcam. 

21. If the registered person or applicant brings a representative with them, the role of the representative is to advise the person making the representation, to ask questions on his or her behalf, or to present reasons to the panel why we should not take the step. 

22. A panel is not a forum for the cross-examination of evidence. The panel will only ask questions of the person making the representation if they do not understand all of the information provided; the panel will not challenge the information given. Similarly, the person making the representation, or their representative, is not permitted to challenge the panel. 

23. Where representatives are solicitors, they can advise their client on legal points that may affect the decision but we must not enter into legal debate with them. If necessary, the chair of the panel can advise solicitors that they should include legal arguments in their written representations, and we may seek legal advice after the panel meeting and before making any decision.

Guidance for the chair of the panel

· Introduce yourself and the other panel members.

· Tell the person making the representation which panel members have previously been involved in the decision-making processes and which are new to the case.

· Ask the person making the representation to confirm his or her name, address and that he or she is the registered person or applicant.

· Ask any representative to introduce him or herself and his or her status in the meeting.

· Clarify the purpose of the panel to the person making the representation.

· Explain that the panel is not a court and there is no opportunity to cross-examine witnesses but that either party can ask for clarification on any points through the chair.

· Show a copy of the notice of proposal to the person making the representation and ask him or her to confirm that this is the notice about which he or she is making representations. You may need to clarify whether the person is making representations to the whole notice or to a specific element of it; for example, with a notice of proposal to vary conditions the provider may be making representations to just one condition.

· Explain that we will review the information they present before we make our decision.
· Explain that this is their opportunity to present any new or extra information to help us make our decision. 

· Explain they have a right of appeal to the Tribunal if we do not agree with their representation, once we have issued the notice of decision

Explain that after they have made their representation the panel will take a short break, after which the panel will:

· ask if there is any further information they wish to give

· summarise the main points of the representation as understood by the panel, including any additional information

· explain how and when the panel will make a decision 

· tell the applicant/registered person how and when the panel will notify them about the decision

tell the applicant/registered person what he or she can do next if the representation is not upheld.

Decision-making by the panel
24. The chair of the panel is the decision-maker. If the other members of the panel do not agree with the chair’s decision, the chair must record their dissenting view. We can disclose this dissenting view to any future Tribunal hearing or other hearing, in line with common practice in legal decision-making.

25. The panel will consider and discuss all information before deciding on the outcome of the representation. The panel can only make decisions based on the notice of proposal issued, and the information provided in the representations against that notice. The panel will either:

· uphold the representation

· partially uphold the representation, or

· not uphold the representation. 

26. The panel does not have the power to impose additional conditions or to undertake a different course of action. However, where a panel believes that a different course of action or other conditions are more appropriate, they may recommend this but not agree it. If this occurs, CIE will, as quickly as possible after the panel, convene a case review in order to decide on the appropriate action. 

27. The following examples illustrate this point:

Example 1

If we issue a notice of proposal to cancel a registration, the panel can only uphold the representation and allow the registration to continue, or disallow the representation and agree to the cancellation. If the panel believes that the correct course of action is to allow the registration to continue but with the imposition of new conditions, then the representation is allowed. In these circumstances, we must hold a case review as quickly as possible to decide on issuing a new notice of proposal to impose conditions and the provider has a further right to make representations to that notice.

Example 2

If a representation is against the imposition of a condition, but the panel believes that a different condition is more appropriate, the panel upholds the representation. We must then hold a case review as soon as possible to decide on issuing a new notice of proposal as above. 

28. Where the panel believes we should issue a new notice of proposal, CIE should arrange to issue the notice, following a case review. If the person subsequently makes representations to this notice, then we must give careful thought to whether the same panel or a different one should hear the representation. The reasons for the decision must be recorded on the regulatory support application. 
Informing the registered person or applicant of the panel’s decision
29. Where a registered person or applicant has attended the representations panel in person, the chair of the panel will make it clear during the meeting about how we will inform them of the decision. We may initially inform them of the panel’s decision in person or by telephone, but we will always confirm this in writing.

30. In all cases, we will write to the registered person or applicant within 10 working days of considering the representation. We will send a letter stating that we:
· uphold the representation: we will confirm the outcome of the representation and an explanation of how the panel reached its decision; or
· partially uphold the representation: we will explain how the panel reached its decision and send a new notice of proposal; or
do not uphold the representation: we will explain how we reached our decision and send a notice of decision. Where possible, we send the notice of decision at the same time as the outcome letter from the panel. We also include information about the right to appeal against our decision to the Tribunal and how to contact the Tribunal.

Retaining notes from the panel meeting

31. Staff must retain any notes made by members of the panel in accordance with the social care CIE file retention schedule. Where a decision has been made to retain the files and the provision remains registered, this decision must be reviewed at the date of the next prescribed inspection. We may share these notes with the Tribunal during any subsequent appeal process.
� Care Standards Act 2000, section 18; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/18" ��www.legislation.gov.uk/ukpga/2000/14/section/18�.. 


� Care Standards Act 2000, section 18(1).


� ‘Deemed to be served’ means the date at which the notice would be delivered in the ordinary course of post having been properly addressed, pre-paid and posted (section 7 of the Interpretation Act 1978). 


� Care Standards Act 2000; www.legislation.gov.uk/ukpga/2000/14/contents.
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