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Introduction

1. This chapter details how we investigate or inspect when we receive information or allegations relating to a social care setting or provider. It includes information on how we decide, plan and carry out an investigation. It also details the processes for seizing and recording evidence. 

2. We may receive information or concerns from a range of different sources. This information will be categorised based on risk factors – see the chapter on ‘Responding to information and notification of events: social care’: (www.ofsted.gov.uk/resources/12024).

Legal powers

3. We have powers under section 31 and 32 of the Care Standards Act 2000 to: enter premises; require a registered person to provide us with information about their establishment or agency; seize documents; and interview the manager and/or staff. We use these powers when we conduct an investigation visit, carry out an inspection or require a registered person to submit information to us. 
Options for investigating concerns

4. Where we receive information or allegations that suggest a breach of regulations or legislation, we may:

· conduct a statutory inspection
 

· conduct an investigation visit
 or

write to the registered person asking them to look into the matter and provide a comprehensive response on their findings and action taken. 

5. We may investigate a concern at a statutory inspection. We do this by bringing forward a full inspection from its original scheduled date. We do this where we need to investigate a potential breach in regulations or where we have significant concerns across a range of care issues. 

6. For children’s homes providers only, we may also bring forward an interim inspection where sufficient time has elapsed since the last full inspection for the provider to complete the requirements and recommendations set at the full inspection. The reason for this is that the inspector must be able to evaluate progress since the most recent full inspection. Where this timeframe has not elapsed, we must consider conducting an investigation visit instead. 

7. At the inspection, we will use the information from the concerns we have received to form lines of inquiry for observations or interviews. The inspection will also cover all elements usually considered and judged at a full or interim inspection, and will not solely concentrate on the concerns raised. 

8. We must carry out such an inspection within 10 working days of making the decision to investigate the concern through a statutory inspection. 
9. We may conduct an investigation visit where we need to investigate a potential breach in regulations or where we have significant concerns across a range of care issues. We will do this where:

· the setting has already had its statutory inspection for the current inspection cycle (for fostering services, adoption agencies, adoption support agencies and residential family centres)

· the setting has already had its two statutory inspections in the current inspection cycle (for children’s homes)

· an urgent visit is necessary and the resources are not available to carry out a full inspection 

· concerns about the registered persons might potentially have an impact on the welfare of a young person and could prompt enforcement action

the concerns are numerous or potentially complex and would not allow sufficient time to investigate them alongside the matters that the inspector must look at and judge as part of a statutory inspection. 

10. We may write to a registered provider asking them to look into concerns we have received and to provide us with a comprehensive report on their findings and action taken. We will only do this where we receive low-level concerns that do not suggest a risk to the safety or well-being of young people, and where the provider’s compliance, inspection and regulatory history does not give cause for concern. We will ask the provider to look into the concern, determine their findings and provide a comprehensive plan of the action that they have taken, or will take, to address the concern. We will assess the provider’s response and action plan to determine if it deals adequately with the concern. 

11. Where we feel that the action plan is adequate, the inspector seeks confirmation from the provider that they have complied with the action plan at the key completion dates. The inspector should confirm this when they are next inspecting the setting. 

12. Where we feel that the action plan is not adequate, we  consider undertaking an inspection or investigation visit. 
Decision-making 

13. In order to decide which of the three investigatory options we should use, we must consider the risks and impact of the information that we hold. The compliance, investigation and enforcement (CIE) team will make the decision as to whether to conduct an investigation visit or to write to a provider. A decision to conduct a statutory inspection will be made in consultation between CIE and the inspection team manager. In all cases, we must respond rapidly to serious concerns that suggest children or young people are at risk. In making the investigatory decision, we must consider: 

· whether the information suggests that there is a risk of harm to children, young people and other service users, including the need to take urgent action to safeguard them
· the nature and severity of non-compliance

· whether the registered person has committed an offence

· the location of the setting and the potential risks to staff, children and young people 

· the length of time since the last inspection

· the outcome of the last inspection

· whether there is a history of complaints about the registered persons

· the registration status of the setting including, for example, if the setting has no registered manager

· the nature of notifications from the registered person (including, for example, a very high or very low number of notifications, notifications arriving late, or notifications containing limited or vague information) 

· involvement of other agencies (for example, the police or Local Safeguarding Children Board )

· compliance history of the registered persons, including the current status of any active CIE cases

· whether the registered manager manages more than one establishment or agency

· organisational history, including the provider’s response across all of their registered settings to previous inspection and CIE case outcomes

any other information known about the registered persons. 

14. The inspector and CIE colleague must carefully record their consideration of these factors. The CIE colleague and, where appropriate, the duty team manager will then determine which level of action to take based on the level of risk and their professional judgement. In the event of a complex decision, they may consult a senior manager in CIE for advice. The inspector and CIE colleague must carefully record the decision taken and reasons for this.

Planning for an inspection or an investigatory visit 

15. The inspector and CIE colleague must carefully plan for an investigation visit or a statutory inspection to investigate a concern. We must consider the following matters:

· Do we need to contact the person who raised the concern to gain further information?

Should the inspection or investigation visit be announced or unannounced? 

If we are investigating a concern through a statutory inspection, we must comply with our notice periods as set out in the Conducting the inspection guidance for that setting. 

However, we have discretion over notice for investigation visits. In some instances, we may conduct investigation visits on an unannounced basis, such as where it is important for us to observe how the establishment or agency is operating at any given time. However, there may be circumstances where it is appropriate to give notice, for example where it is important for the provider or manager to be on-site to respond to our enquiries. 

Can we tell the registered persons about the nature of the concern? 

Where we are investigating a concern through a statutory inspection or conducting an investigation visit, we must make this clear to the provider at the start of the inspection or visit. This is important to ensure that we maintain transparency and act fairly and impartially towards the provider.

We should tell the registered person (the responsible individual) about any information that we receive that suggests non-compliance. Our normal practice is to share all of the information about the concern with the registered persons so they have sufficient information to be able to address the concern.

However, there are circumstances where this is not appropriate or suitable, for example where the allegation is about the registered person themselves or where to share the information could compromise the investigation of another agency such as the police. Where we decide that it is not appropriate to share information about the concern with a registered person, the inspector and CIE colleague must carefully record the reasons for this. 

The inspector should also be mindful about informing staff, young people and other service users about the concern, as this may compromise the investigation and/or breach the privacy of the individual who is the subject of the allegation (for example, where the concern relates to the registered manager). 

· What observations of practice do we need to see?

· Which people do we wish to interview?

· What documents do we wish to inspect and/or seize?

· What action may we need to take if the provider is non-compliant, including where we identify concerns about the welfare of children and young people?

· Is it appropriate to take a witness statement?

· Do we need to caution the registered persons under the Police and Criminal Evidence Act 1984?
 

· What do we do if the provider refuses entry to the setting?

· If more than one inspector is doing the inspection or visit, what is the division of work, including who is leading the visit or inspection?

What lines of questioning should we pursue?

We should draft lines of questioning before the inspection or investigation visit. This is to help us gain information relevant to the investigation and result in evidence that allows us to decide whether a registered person is meeting the requirements of registration and/or whether the person has committed an offence. The lines of questioning should act as a guide and prompt, although inspectors should continue to use their professional judgement. 

If we are making a joint visit with another agency, we must plan questions that determine our part in the investigation beforehand and share these with the other agency before the visit begins. This helps to ensure that both parties are clear about their roles and responsibilities. We should also decide how information will be shared between the agencies after the visit and who will take the lead in keeping the other agency informed of progress in the investigation. 
16. If a complainant tells us their name, we will try to keep their details confidential even if they do not ask us to. However, we should explain to the complainant that this may not be possible in all cases, and sometimes the provider may be able to work out who has made the complaint. If we take any action against the provider which results in a court case or an appeal to the Health, Education and Social Care Chamber, it will not be possible to keep their identity confidential at this stage. 

Recording evidence

17. The inspector must make notes throughout the visit or inspection in the agreed format. The inspector must record all evidence that demonstrates that either the registered person is meeting requirements or is failing to comply with legal requirements. This is to ensure we can make an appropriate decision on the next steps including any statutory or non-statutory action in relation to the failure. The evidence must:

· be sufficient in quantity and range to describe the investigation, including planning, methodology and findings about the specific requirements subject to investigation

· support any enforcement outcomes

provide a record, which underpins and secures the judgements.

18. When the inspector judges that they need photographic evidence or to seize physical evidence, they must record the details in their Ofsted pocket notebook in line with Home Office guidance – see ‘The Police and Criminal Evidence Act 1984: gathering evidence’ in ‘Prosecutions’: (www.ofsted.gov.uk/resources/120247).
19. Where we are investigating a concern as part of a statutory inspection, the inspector should report on any breaches of regulation in the inspection report in the same way as they would if they found non-compliance at any other inspection, and raise statutory requirements as necessary. If they consider a higher level of enforcement is needed, they must consult with CIE before taking such action. 

Providing feedback

20. The inspector will summarise the information at appropriate times during the investigation or inspection and share this with the registered persons. This helps the inspector to consider other matters as they emerge and to ensure that they have fully understood and have noted the responses correctly. It also helps the registered person to consider if there is any more evidence they wish us to consider. 
21. When giving feedback to the registered persons, the inspector will: 

· use plain language 

· support the judgements with clear explanations and illustrations 

· make sure that judgements comply with the requirements and associated guidance and legislation

· explain the options for further action, non-statutory and statutory, if there is evidence that the registered person is, or has, failed to meet statutory requirements – or the conditions of their registration – which may result in enforcement action.

22. In giving feedback, the inspector must:

· be clear about whether the registered person is complying with statutory requirements, including any conditions of registration

· give a clear basis for any action by identifying issues that are central to improvement or safeguarding

· ensure that what they are telling the registered person is fully consistent with the investigation evidence
· ensure that we take action proportionate to the risk involved – see ‘The legal basis of our work and our options for ensuring compliance’: (www.ofsted.gov.uk/resources/120259). 

23. When we need to take statutory action, the inspector will explain that they must review the evidence with colleagues before making a final decision on the next steps to take. 

24. The inspector will give the registered persons an estimated timescale in which they will receive a decision or update. Where there is also a third-party investigation, we give an estimate of how long that investigation may take wherever possible. 

After the visit

25. We must record all the information necessary for us to undertake our investigatory work on the regulatory support application (RSA). We do not normally record any information that identifies individual children or young people. Where we need to refer to children or young people on the RSA then we do so in an anonymised form so their identity is protected. We record: 
· the outcome of the investigation, including any action that we or the provider has taken or will take

· any evidence of non-compliance

any action we are taking in response to any non-compliance.

26. The inspector must:

· complete any electronic notes within 24 hours 

· arrange to transfer any evidence, including photographic and seized evidence, to the CIE team who are responsible for storing this evidence securely in line with guidance – see ‘The Police and Criminal Evidence Act 1984: gathering evidence’ in the ‘Prosecutions’ chapter: (www.ofsted.gov.uk/resources/120247).
consult the CIE team about the next steps to take, usually through the CIE case review process. 

Using photographs as evidence

27. Photographs can help support future enforcement action. We may take colour photographs using a Polaroid®, film or digital camera; this includes disposable cameras. 

28. If the inspector wishes to take photographs during an investigation, they must show a documentary chain of evidence from the time we take the photographs to when we offer them as evidence in the pocket notebook. 

29. In any court or Tribunal hearing, we must provide copies of every photograph taken rather than just those on which we intend to rely on in evidence. This is because the law requires us to share all the evidence we are relying on with a defendant or in an appeal against our decision. We must also disclose any material that in our opinion might undermine our own case. Alternatively, we must provide a written statement that there is no such material (www.opsi.gov.uk/acts/acts1996/ukpga_19960025_en_2#pt1-pb2-l1g3). 

30. We may need to enlarge a photograph to show more detail in evidence. If we do so we must give a copy of any enlargement to the defendant or appellant. This applies whether it is a film or digital photograph.

Seizing evidence

31. The inspector may wish to seize evidence during an investigation to support enforcement action. Any person authorised under section 31(2) of the Care Standards Act 2000 has the authority to seize and remove any document or other material under section 32(1) of the Care Standards Act 2000
. 

32. An inspector must not seize an item, to examine it later to see if it does provide evidence or as part of a visit where we suspect non-compliance but have no evidence, to support any suspicions. Where a provider is keeping duplicate records, then the inspector may seize both sets even if one does not show a failure to comply. This may show that a provider was aware of the breach and seizing both sets can help in removing ‘reasonable excuse’ as a defence. 

33. The inspector may seize any item if it is evidence that a person present has committed an offence. The inspector must tell that person what the offence is and our grounds for believing they have committed the offence. If the investigating inspector is obstructed, they may give a Police and Criminal Evidence Act caution – see ‘Prosecutions’: (www.ofsted.gov.uk/resources/120247).

34. If we seize any item as evidence, we must be able to prove to a court or the Tribunal that the item we produce is the actual item. We must be able to show a continuous chain of evidence for the item. 

Pocket notebooks

35. Inspectors must carry their pocket notebooks at all times when visiting a registered person. Inspectors must use their pocket notebook when they suspect a registered person has, or is about to, commit an offence for which we may prosecute to:

· record any comments a registered person makes after issuing a caution under the Police and Criminal Evidence Act 1984 

· record any observations made by the inspector during the visit to  a person that we suspect has committed an offence

record factual observations if we suspect a registered person is obstructing, or may be about to obstruct, an inspector. 

Storing completed pocket notebooks

36. We store completed pocket notebooks for six years. The CIE team will arrange for the destruction of the pocket notebook after six years, through a method that prevents unauthorised disclosure.

Disclosure

37. When we receive a request for disclosure of a pocket notebook or its contents, we must decide what action to take in line with the relevant legislation. Inspectors and the CIE team should consult with legal services and the information rights team about disclosure requests.
� Under section 31(2) and (7) of the Care Standards Act 2000 and Her Majesty’s Chief Inspector of Children’s Services and Skills (Fees and Frequency of Inspections) (Children’s Homes etc.) Regulations 2007. 


� Using our right of entry powers under section 31(2) and (7) of the Care Standards Act 2000.


� Police and Criminal Evidence Act 1984; � HYPERLINK "http://www.legislation.gov.uk/ukpga/1984/60/contents" ��www.legislation.gov.uk/ukpga/1984/60/contents�.


� Section 31(2) of the Care Standards Act 2000 allows an authorised person to ‘seize and remove any document or other material or thing found there which he has reasonable grounds to believe may be evidence of a failure to comply with any condition or requirement imposed by or under this Part’.






[image: image2.jpg]Oféted

raising standards
improving lives



