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GUIDANCE ON THE SCHOOL GOVERNANCE (FEDERATIONS) (ENGLAND) REGULATIONS 2007 (SI 2007 No 960)
1.
INTRODUCTION
1.1 
This guidance replaces that issued in December 2004. Since 30 August 2004, all categories of maintained school, including voluntary aided and foundation schools, have been able to federate together under one governing body if they wish to do so. This guidance explains the procedures they need to follow and the considerations they need to bear in mind. (In addition, all categories of maintained school have been able since September 2003 to have increased collaborative arrangements with other maintained schools, including joint meetings of governing bodies and joint committees. The arrangements for collaboration of this kind are explained in separate guidance.)  
1.1.1
This guidance deals only with the statutory governance federation of maintained schools, including maintained nursery schools and special schools, under section 24 of the Education Act 2002. More informal collaborative arrangements between maintained schools and schools not maintained by local education authorities such as City Technology Colleges, Academies and independent schools and further education institutions are also possible, but these may not include federated governing bodies. 
1.1.2   Schools in federations continue to be individual schools, and admission to each school continues to be determined by the appropriate admission authority (the LEA in the case of community and voluntary controlled schools, the federated governing body in the case of foundation and voluntary aided schools). Schools also keep their existing category and character, and in particular do not gain, lose or change their religious character through membership of a federation (so that in the case of schools that do have a religious character, the provisions of sections 58 to 60 of the School Standards and Framework Act 1998 (“the 1998 Act”) continue to apply without change). 
1.2
A flexible framework

1.2.1  Section 24 of the Education Act 2002 provides that maintained schools may federate, and the School Governance (Federations) (England) Regulations 2007 (SI 2007 No 960) (“the Federation Regulations”) provide that the governing bodies of at least two schools may federate under their procedures. These Regulations remove the previous limitation on not more than five schools being able to federate.  
1.2.2
The size of a federated governing body may range from a minimum of 9 to a maximum of 29.
.  In addition to the overall size of the governing body, the numbers of governors in each category will also be able to be determined by those federating, within the guiding principles noted below and the specific proportions given in paragraphs 4.2 - 4.7 of this guidance.

1.3 
The guiding principles 

Federated governing bodies reflect the same principles of stakeholder representation as single governing bodies, and any group which would be represented on the single governing body of a school of a certain category must be represented on the governing body of a federation containing a school of that category. Further details are given in paragraphs 4.2 – 4.7 below.
1.4
The instrument of government

Each federation must have an instrument of government. This records the name of the federation, the names of its constituent schools and the constitution of the governing body. It is the responsibility of the governing bodies of the schools wishing to federate to prepare a draft instrument and submit it to the LEA. Where the federation will have foundation governors, the draft instrument must be approved by the foundation governors and trustees of each school having such governors and, in the case of schools having a religious character, the appropriate diocesan authority or religious body, before it is submitted to the LEA. 
1.5
The process
When the governing bodies of at least two schools wish to federate, or a school wishes to join an existing federation, they must consult interested parties in the area, including the local education authority, the head teachers and other staff, parents, the local diocese or other relevant body if the school has a religious character, and any foundation governors or trustees. (In the case of a school wishing to join an existing federation, the school must first obtain the preliminary consent of the federated governing body.) 
1.5.1
The consultation documents must be jointly published by all the governing bodies concerned and give the information described in paragraph 2.2.3 below, including the names of the schools involved, the date on which it is intended to federate, the proposed size of the governing body, the proposed numbers of governors in each category, and the proposed staffing arrangements (whether it is initially proposed that there will be a separate head teacher for each school, or whether one head teacher will have responsibility for more than one school, for example, or whether any staff will work in more than one school, and if so details of the proposed arrangements. It is appreciated that this could change later, subject to the agreement of the parties concerned.) Schools entering a federation will normally do so with their existing staffing arrangements, unless there was previously a vacancy, or staff have agreed to a variation in their working arrangements. In community and voluntary controlled schools, the LEA is the employer of the staff, in foundation and voluntary aided schools it will be the federation governing body. In the case of foundation and voluntary aided schools there will be a change of employer from the previous individual governing body to the new foundation governing body, and the staff unions should be consulted about this. 
1.5.2 
Schools considering formal federation with other schools are advised to consult the LEA at an early stage before the statutory consultation described above. Church schools should also consult the local diocese or other religious body at an early stage. 
1.5.3
Schools should take into account the possible effect on their finances of federation with other schools under one governing body, and consider whether a full financial audit of prospective members of the federation would be helpful. Schools will continue to receive separate delegated budgets, but will need to consider to what extent they wish these to be pooled within the federation. They should have in mind the structure they envisage for financial responsibility, and ensure that this is fully documented. 
1.5.4
If, after considering the response to the consultation, the governing bodies decide to proceed with the federation, they must inform the LEA of this and provide the LEA with the draft instrument of government mentioned in paragraph 1.4 above. They may not proceed to federation except with the schools mentioned in the consultation (ie the federation must consist of all the schools mentioned in the consultation and of no others). If as a result of consultation a school decides not to proceed with federation, the remaining schools must consult again on the new basis if they still wish to federate. Similarly, if, after the consultation, another school applies to join the federation and the governing bodies decide that they wish it to do so, all the schools concerned must jointly consult again giving the new details. On the federation date the governing bodies of the school which become federated schools are dissolved, and the governing body of the federation is incorporated.
1.5.5
If schools wishing to federate are in more than one LEA area, they must agree between them which LEA should make the instrument of government for the federation.

1.5.6
The LEA may not decline to make the new instrument of government unless it is technically flawed, i.e. unless it does not comply with all applicable statutory provisions (although the LEA and the governing bodies wishing to federate may agree to revise the instrument of government, as described in paragraph 5.1.11 below). 
1.5.7
Schools within a federation remain separate schools, and powers of intervention, including removal of delegated funding, are not affected by a school being a member of a federation. Similarly, powers in respect of individual governing bodies, including replacement by an Interim Executive Board where this is necessary, continue to apply in respect of the federated governing body.
1.6
Legislative basis

The Federation Regulations are made under sections 19(2), (3) and (8), 20(2), (3) and (4), 24, 25, 34(5), 35(4) and (5), 36(4) and (5) and 210(7) of the Education Act 2002. The School Governance (Constitution) (England) Regulations 2007 (SI 2007 No 957) (“the Constitution Regulations”) are also relevant, especially Part 5 concerning the instrument of government, as are the School Governance (Procedures) (England) Regulations 2003 (SI 2003/1377) (“the Procedures Regulations”) and the School Staffing (England) Regulations 2003 (SI 2003/1963) (“the Staffing Regulations”).
2.
ESTABLISHING OR JOINING A FEDERATION (Part 2 of the Federation Regulations)  
2.1
The following arrangements apply where at least two governing bodies of maintained schools propose that their schools should federate in accordance with section 24 of the 2002 Act. The schools may be in more than one LEA. This guidance is not an authoritative interpretation of the law and it is for the governing bodies proposing to federate to satisfy themselves that they have complied with the provisions of the Federation Regulations.  
2.2
Procedure for schools wishing to establish or join a federation (regulations 5 to 9). Where it is proposed that an eligible school should federate with one or more other schools, or join a federation, the governing body of the school must first consider a report on the proposal. The report must be specified as an item of business on the agenda for the meeting of which notice has been given in accordance with regulation 11(4) of the 2003 Procedures Regulations. 

2.2.1
Where the governing body of an eligible school proposes that its school should join a federation, it must give notice of the proposal to the governing body of the federation. Upon receipt of the notice, the governing body of the federation must consider whether they should give preliminary consent to the school joining the federation or determine that the school should not join the federation.

2.2.2
Where the governing body decide that their school should federate with one or more other schools or join a federation, and, where necessary, preliminary consent has been given, it must jointly with the other governing body or bodies publish proposals for federation.

2.2.3
The proposals must contain the following:

(a) the name or names of the governing body or bodies with which the governing body proposes to federate and confirmation that that governing body, or those governing bodies, have resolved likewise to  federate,

(b) the proposed size of the governing body of the federation,

(c) the proposed number of governors for each category of governor ,

(d) the proposed arrangements for staffing the schools within the federation,

(e) the proposed federation date,

(f) the identity of the admission authority or authorities for the schools within the federation,

(g) the date, not less than six weeks after the publication of the proposals,  by which written representations may be made to the governing body regarding the proposals and the address to which they should be sent, and

(h) such other matters as the governing bodies consider appropriate.
2.2.4
The governing bodies must publish the proposals by sending them to:

(a)  the relevant LEA or LEAs,

(b)  the head teacher of each school,

(c)  in the case of a school with a foundation:
(i)   the foundation governors,

(ii)  any trustees under a trust deed relating to the school
(d)  where the school is designated under section 69(3) of the 1998 Act as having a religious character, the appropriate diocesan authority in the case of a Church of England school, or the appropriate religious body in the case of all other such schools, 

(e)  all staff paid to work at any of the schools,  
(f)   every person known to them to be a parent of a registered pupil at any of the schools, and 

(g)  such other persons as the governing bodies consider appropriate.
A copy of the proposals must be made available for inspection at all reasonable times at the school.
2.2.5
The governing bodies proposing to federate must jointly consider any responses to the proposals, and each governing body must determine whether:

(a)  to proceed with the proposals for federation as published,
(b)  to proceed with the proposals for federation with such modifications as the governing body consider appropriate, or

(c)  not to proceed with the proposals for federation.
2.2.6
The modifications referred to in sub-paragraph 2.2.5(b) may not include a change in the schools proposing to federate.
2.2.7
All the governing bodies that have determined to proceed must jointly give notice of that fact to the relevant LEA or LEAs.
2.3
New schools wishing to federate (regulations 10 and 11)

2.3.1
Where it is proposed that a new school will form part of a federation when it opens, this should be made clear in the consultation on the statutory proposals for the new school under sections 7, 10 or 11 of the Education and Inspections Act 2006. Those bringing forward the proposals (i.e. the LEA or the proposers) must ensure that the consultation contains all the elements specified above.
2.3.2
If a proposal to federate did not form part of the consultation on the statutory proposals, but it is proposed that a new school should become part of a federation, and a temporary governing body has not yet been established, the procedure set out above must be carried out by those bringing forward the proposals.
2.3.3
If a temporary governing body has been established for the school, it is for the temporary governing body to carry out the procedures specified above. 

2.3.4
If two or more new schools are to federate together, with or without any other schools, the LEA may establish a single temporary governing body for the new schools. Such a temporary governing body must be constituted in accordance with Schedule 1 to the 2007 Federation Regulations. If any of the new schools are to be foundation or voluntary schools, the LEA must consult the proposers about whether or not it should establish such a temporary governing body, and if so on what date.  
2.4
Incorporation of governing bodies of federations and dissolution of former governing bodies (Regulation 12). On the federation date:

(a)  the governing bodies of the schools which become federated schools are dissolved;

(b)  the governing body of the federation is incorporated;

(c)  all land and property, which, immediately before the federation date was property held by the governing body of a federated school is transferred to and vests in the governing body of the federation; and

(d)  all rights and liabilities subsisting immediately before the federation date which were acquired or incurred by the governing body of a federated school are transferred to in the governing body of the federation.
2.4.1
Schools should draw up an inventory of the property and assets being transferred. 
3.
CATEGORIES OF GOVERNOR (Part 3 of the Federation Regulations)
3.1
Parent governors (regulation 13 and Schedule 2 – see also paragraphs 4.2 - 4.7 below). Parents, including carers, of registered pupils at a school within the federation and, in the case of a maintained nursery school within the federation, parents of children for whom educational or other provision is made on the premises of the school, are eligible to stand for election as a parent governor on the federated governing body. Parent governors are elected by other parents at the school. If not enough parents stand for election, the governing body of the federation may appoint parent governors to represent a school on the federated governing body. 
3.1.1
The governing body must make every reasonable effort to fill parent governor vacancies through elections. Only if not enough parents stand for election may the governing body appoint the following to represent the school:
(a)
a parent of a registered pupil at the school, or, if this is not possible, 

(b)
a parent of a registered pupil at another school within the federation, or, if this is not possible,

(c)
a parent of a former registered pupil at the school or, if this is not possible,

(d)
a parent of a former registered pupil at another school within the federation, or, if this is not possible,

(e)
a parent of a child.  

3.1.2
This also applies to community special schools or foundation special schools, but for these schools the appointment criteria are as follows:

(a)
a parent of a registered pupil at the school, or if that is not possible, 

(b)
a parent of a former pupil at the school, or if that is not possible, 

(c)
a parent of a child with special educational needs for which the school is approved, or if that is not possible,

(d)
a parent with experience of a child with special educational needs.  

3.1.3
A person is disqualified from election or appointment as a parent governor of a school if they are an elected member of the LEA or if they are paid to work at federation or a federated school for more than 500 hours (i.e. for more than one-third of the hours of a full-time equivalent) in any consecutive twelve month period.  
3.2
Staff governors (regulation 14 and Schedule 3). A “staff governor” is:

(a)  any head teacher of a federation or a federated school (unless he or she chooses not to be a governor); or

(b)  a person who works at the federation, or a school in the federation, and is elected by the other staff in the federated schools (unlike parent governors, staff are not elected by the staff at one school to represent them, but by all the staff in all the schools).  
3.2.1
Both teaching and support staff paid to work at the federation are eligible for staff governorship. Staff governors, whether teaching or non-teaching, must be elected by all the school staff and must be paid to work within the federation; volunteers are not eligible. Any election which is contested must be held by ballot of all staff. 
3.2.2
At least one staff governor in addition to the head teachers must be a teacher, and where there are to be three or more staff governors at least one staff governor must be a member of the support staff, unless no such persons stand for election.     

3.2.3
Head teachers are members of the governing body by virtue of their office and count as members of the staff category. If a head teacher decides not to be a governor, he or she must inform the clerk of that decision in writing, and we recommend that this should be done before circulation of the agenda of the governing body’s first meeting after the head teacher’s appointment. The head teachers’ places remains reserved for them and cannot be taken by anyone else.  

3.2.4
School staff who are eligible for election as staff governors (i.e. who are paid to work at the federation or a school within it) are not eligible to serve as LEA governors or community governors on the federated governing body.  If they are paid to work within the federation for more than 500 hours in any consecutive twelve month period they are not eligible for election or appointment as parent governors. Staff can, however, vote in parent governor elections if they are parents and be governors at another school. Their employment status will not affect their qualification for governorships in these categories at another school.
3.3
LEA governors (regulation 15) are appointed by the LEA. LEAs can appoint any eligible person as an LEA governor. LEAs are encouraged to appoint candidates irrespective of any political affiliation or preferences.  LEAs may appoint minor authority representatives as LEA governors.

3.3.1
A person is disqualified from appointment as a LEA governor if they are eligible to be a staff governor of the federation.

3.3.2
Where the federation includes schools which are maintained by more than one LEA, the LEAs must agree among themselves who shall appoint the LEA governors, and in what proportion.

3.4
Community governors (regulation 16 and Schedule 4) are appointed by the governing body of the federation to represent community interests. Community governors can be persons who live or work in the community served by the federation, or persons who do not work or live close to a school in the federation but are committed to the good governance and success of the federation. The definition of community governor is wide and people from a business, voluntary or professional background, and minor authority representatives, may be appointed as community governors. 
3.4.1
In the case of a community special school or a foundation special school the governing body of a federation must appoint as one of the community governors a person nominated by one or more voluntary organisations designated by the LEA, or, if the school is based in a hospital, one or more primary care trusts, the National Health Service Trust or the NHS foundation trust with which the school is most closely connected.

3.4.2
A person is disqualified from appointment as a community governor if they are eligible to be a staff governor at a school in the federation, or if they are an elected member of the local authority.  

3.5
Foundation governors (regulation 17). Foundation governors are appointed to be a member of the governing body of a federation in respect of a particular federated school. They are appointed by the school’s founding body, church or other organisation named in the foundation’s instrument of government, or may hold the governorship ex officio, as the holder of an office specified in the instrument of government. If a school has a religious character, the foundation governors must preserve and develop this. They must also ensure compliance with the trust deed, if there is one.  

3.5.1
If there is more than one body that has the right to appoint foundation governors, the instrument of government must specify the bodies concerned and the basis on which appointments are made.  
3.6
Partnership governors (regulation 18 and Schedule 5) take the place of foundation governors in foundation schools which have no foundation. The governing body must seek nominations from parents of pupils at the schools in question, and may also seek nominations from parents of pupils at other schools in the federation, and from other persons in the community if they consider it appropriate. Partnership governors must meet the same eligibility criteria as community governors, and in addition may not be the parent of a pupil in a federation school or employed by the local LEA. No governor in the federated governing body may nominate a person for appointment as a partnership governor, unless the number of eligible nominees is less than the number of vacancies. 
3.7
Sponsor governors (regulation 19 and Schedule 6) are appointed by the governing body. It is at the governing body’s discretion whether they choose to appoint sponsor governors. If the governing body wants to appoint sponsor governors it must seek nominations from the sponsor(s) and appoint not more than two, or four if all the schools in the federation are secondary schools, from amongst those nominated. (“Sponsors” are persons whom the governing body recognise as giving substantial assistance to the federation or to a federated school, financially or in kind, or as providing substantial services to the federation or a federation school. This definition allows for a wide range of partners to be represented on the governing body, including other federations and schools.)
3.8
Associate members (regulation 20). Governing bodies can benefit from being able to draw on expertise and experience from outside their formal governor membership. The governing body can appoint associate members to serve on one or more governing body committees and attend meetings of the governing body itself.  The definition of associate member is wide and pupils, school staff and people who want to contribute specifically on issues related to their area of expertise (for instance finance) can be appointed as associate members.  

3.8.1
Associate members are appointed as members of any committees established by the governing body. They are appointed for a period between one and four years and can be reappointed at the end of their term of office.  Associate members are not governors and they are not recorded on the instrument of government. Associate members may be removed from office by the governing body at any time.  
3.8.2
The voting rights of associate members are decided by the committee to which they are appointed, except that they may not vote on any resolution concerning, admissions, pupil discipline, election or appointment of governors, or the budget and financial commitments of the governing body. If the associate member was aged under 18 on the date of his or her appointment, they may not vote on any business transacted by the committee (regulation 22 of the Procedures Regulations). 
4.
COMPOSITION OF THE GOVERNING BODY (Part 4 of the Federation Regulations)

4.1
General principles (regulation 21). The number of governors must be no fewer than 9 and no more than 29, excluding sponsor governors and any additional foundation governors. 
4.1.1
In calculating the number of staff governors required, the head teacher governors must be included whether or not the head teacher of the federation (if any) or any head teacher of a federated school has chosen not to act as a governor.
4.1.2
Where the number of governors in any category arrived at in accordance with the following proportions is not a whole number, the instrument may specify either the whole number next above or the whole number next below, provided that the total number of governors may not exceed the limits mentioned in paragraph 4.1 above. 

4.2
Federation comprising community schools, community special schools and maintained nursery schools (regulation 22). The governing body of a federation containing community schools, community special schools and maintained nursery schools only must consist of the following:

(a)  one third or more must be parent governors, provided that for each federated school at least one parent governor must be elected by the parents at that school or appointed by the governing body of a federation to represent the interests of such parents;

(b)  at least two but no more than one third must be staff governors;

(c)  one fifth must be LEA governors;

(d)  one fifth or more must be community governors.

The governing body of a federation may in addition appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors.

4.3
Federation comprising only foundation or foundation special schools without foundations (regulation 23). The governing body of a federation containing foundation schools or foundation special schools without foundations only must consist of the following:

(a)  one third or more must be parent governors, provided always that for each federated school at least one parent governor must be elected by the parents at that school or appointed by the governing body of a federation to represent the interests of such parents;

(b)  at least two but no more than one third must be staff governors;

(c)  at least one but no more than one fifth must be LEA governors;

(d)  at least one tenth must be community governors;
(e)  at least two but no more than one quarter must be partnership governors. 
The governing body of a federation may in addition appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors.

4.4    Federation comprising only foundation or foundation special schools which have a foundation but which are not qualifying foundation schools (regulation 24). The governing body of a federation containing foundation schools or foundation special schools with foundations but which are not qualifying foundation schools only must consist of the following:

(a)  one third or more must be parent governors, provided always that for each federated school at least one parent governor must be elected by the parents at that school or appointed by the governing body of a federation to represent the interests of such parents;

(b)  at least two but no more than one third must be staff governors;

(c)  at least one but no more than one fifth must be LEA governors;

(d)  at least one tenth must be community governors;
(e)  at least two but no more than 45 percent must be foundation governors. 
The governing body of a federation may in addition appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors.
4.5
Federation comprising only qualifying foundation schools (regulation 25). The governing body of a federation containing qualifying foundation schools only must consist of the following:

(a)  for each federated school at least one parent governor, elected by the parents at that school or appointed by the governing body of a federation to represent the interests of such parents;

(b)  at least two but no more than one third must be staff governors;

(c)  at least one but no more than one fifth must be LEA governors;

(d)  at least one tenth must be community governors;
(e)  there must be such number of foundation governors as:

(i) outnumber by up to two all the other governors listed in sub-paragraphs (a) to (d) above, and; 

(ii)  when the foundation governors who are eligible to be parent governors are counted with the parent governors, comprise one third or more of the total governing body. 

The governing body of a federation may in addition appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors and notwithstanding the overall limit of the number of governors, the persons who are entitled to appoint foundation governors may appoint such number of additional foundation governors (up to two, or four if all of the schools in the federation are secondary schools) as are required to preserve their majority.
4.6
Federation comprising voluntary controlled schools only (regulation 26). The governing body of a federation containing voluntary controlled schools only must consist of the following: 

(a)  one third or more must be parent governors, provided always that for each federated school at least one parent governor must be elected by the parents of registered pupils at that school  or appointed by the governing body of a federation to represent the interests of such parents;

(b)  at least two but no more than one third must be staff governors;

(c)  at least one but no more than one fifth must be LEA governors;

(d)  one tenth or more must be community governors;

(e)  at least two but no more than one quarter must be foundation governors.

The governing body of a federation may in addition appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors.
4.7    Federation comprising voluntary aided schools only (regulation 27). The governing body of a federation containing voluntary aided schools only must consist of the following: 

(a)  for each federated school at least one parent governor must be elected by the parents of registered pupils at that school  or appointed by the governing body of a federation to represent the interests of such parents;
(b)  at least two but no more than one third must be staff governors;

(c)  at least one but no more than one tenth must be LEA governors;

(d)  there must be such number of foundation governors as:

(i) outnumber by two all the other governors listed in sub-paragraphs (a) to (c) above, and; 
(ii)  when the foundation governors who are eligible to be parent governors are counted with the parent governors, comprise one third or more of the total governing body. 
The governing body of a federation may in addition appoint up to two sponsor governors, or where the federation contains secondary schools only, up to four sponsor governors, and notwithstanding the overall limit of the number of governors, the persons who are entitled to appoint foundation governors may appoint such number of additional foundation governors (up to two, or four if all of the schools in the federation are secondary schools) as are required to preserve their majority.
4.8
Federations comprising voluntary controlled schools and community, community special or maintained nursery schools (regulation 28). The governing body of a federation containing at least one voluntary controlled school and at least one community school, community special school or maintained nursery school must consist of the following:
(a)  one third or more must be parent governors, provided always that for each federated school at least one parent governor must be elected by the parents at that school  or appointed by the governing body of a federation to represent the interests of such parents;

(b)  at least two but no more than one third must be staff governors;

(c)  at least two but no more than one fifth must be LEA governors;

(d)  at least two must be community governors;

(e)  at least one must be a foundation governor.

The governing body of a federation may in addition appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors.
4.9
Federations comprising more than one category of school, including at least one foundation or voluntary aided or foundation special school (regulation 29). The governing body of a federation which includes more than one category of school but at least one foundation or foundation special or voluntary aided school must consist of the following: 

(a)  for each federated school at least one parent governor must be elected by the parents of registered pupils at that school or appointed by the governing body of a federation to represent the interests of such parents;
(b)  at least two but no more than one third must be staff governors;

(c)  at least two but no more than one fifth must be LEA governors;

(d)  at least two must be community governors; 

(e)  at least two must be foundation governors (or partnership governors as appropriate in respect of any foundation school without a foundation). 
The governing body of a federation may also appoint up to two sponsor governors or where the federation contains secondary schools only, up to four sponsor governors.
4.10   The above are minimum figures; the governing body may include more governors up to the maximum overall size indicated in paragraph 4.1 above for the numbers and categories of school in the federation (though it should be noted that there are upper limits for some categories of governor). In particular, federations involving voluntary aided schools or qualifying foundation schools may wish to have more than the minimum number of parent and foundation governors.  
5.
INSTRUMENTS OF GOVERNMENT, PROCEDURES AND STAFFING (Part 5 of and Schedules 7 to 9 to the Federation Regulations)
5.1
Qualifications, tenure of office and instruments of government (regulation 30 and Schedule 7). These are broadly as for other governing bodies and regulations 19, and 21 to 33 of, and Schedule 6 to, the Constitution Regulations apply (with the modifications detailed in Schedule 7 to the Federation Regulations).  

5.1.1
The maximum term of office for all categories of governor is four years, but the governing body can decide to set a shorter term of office for one or more categories of governor. This does not apply to the head teachers or any ex officio foundation governors (or to any additional governors appointed by the LEA or the Secretary of State). If the term of office is shorter than four years this has to be recorded in the instrument of government. The term of office cannot be shorter than one year and cannot be varied for individual governors.  

5.1.2
Any governor may, at any time, resign by giving written notice to the clerk.  We recommend that the bodies responsible for elections and appointments make it clear to prospective governors that they can resign before their term of office ends, and that not being able to serve the full term should not discourage them from becoming a governor.   

5.1.3
The governing body may remove community governors and partnership governors from office, and may also remove any parent governor who has been appointed (but they may not remove an elected parent governor – see below). The governing body may also remove from office any sponsor governors, including at the request of the nominating body.    

5.1.4   LEA and foundation governors may be removed from office by the persons who appointed them, who must give written notice of their removal to the clerk to the governing body and the governor in question.   

5.1.5
The governing body may not remove any staff governor or elected parent governor. (A parent governor is considered to be elected if they stood for election for parent governorship; whether or not a ballot took place is irrelevant for this purpose.)
5.1.6
In the case of the removal of any community governor, partnership governor, appointed parent governor, or sponsor governor whose removal is requested by the governing body, the governor(s) proposing the removal must give the reasons for the proposed removal and the governor in question must be given the opportunity to make a statement in response before a vote is taken on a resolution to remove the governor in question.  

5.1.7
In the case of the removal of a community governor nominated by a voluntary organisation, primary care trust or NHS trust, or sponsor governor proposed for removal at the request of the nominating body, the nominating body proposing the removal must inform the clerk to the governing body and the governor in question in writing of the reasons for proposing the removal.  The clerk to the governing body must give the reasons for the proposed removal and the governor proposed for removal must be given the opportunity to make a statement in response before a vote is taken on a resolution to remove the governor in question.  

5.1.8
A governing body’s decision to remove any community, partnership, sponsor,  or appointed parent governor must be confirmed at a second meeting not less than 14 days after the first meeting.  At both meetings the removal of the governor in question must be included on the agenda.

5.1.9
The instrument of government is the document which records the name of the federation and the constitution of its governing body. The governing body drafts the instrument and submits it to the LEA. The LEA must check if the draft instrument complies with the statutory requirements, including the relevant guiding principles for the constitution of governing bodies. If the instrument complies with the legal requirements the LEA will make the instrument. The governing body and LEA can review and change the instrument at any time.  

5.1.10
 The instrument must set out: 
· the name of the federation;

· the names and categories of the schools within the federation; 
· the name of the governing body of the federation;
· the categories of governor;

· the number of governors in each category; 

· the total number of governors, including any sponsor governors;

· the term of office of any category of governor, if less than four years;
· where foundation governors are appointed in respect of any school or schools in the federation:
· the name of any person who is entitled to appoint such governors and, if there is more than one such person, the basis upon which such appointments are made,

· the details of any foundation governorship to be held ex officio by the holder of a named office, and 

· the name of any person who is entitled to request the removal of any ex officio foundation governor and to appoint any substitute governor;
· where the federation has sponsor governors, the names of any sponsors who are entitled to nominate them;
· where the federation includes a maintained special school, the name of any body entitled to nominate a person for appointment as a community governor;
· where any schools have trusts, the names of the schools to which they relate;

· where a federated school is a foundation or voluntary school which has a religious character, a single description of the religious ethos of each such school; and
· the date the instrument takes effect. 
There is a pro forma model instrument of government as an Annex to this guidance.

5.1.11  The specific provisions for the making of an instrument for a federated governing body are as follows:

(1) The governing bodies of the schools which will form the federation must jointly prepare a draft instrument of government and submit it to the authority.

(2) Where the federation will have foundation governors, the governing bodies of the proposed federation must not submit the draft to the authority unless it has been approved in respect of each foundation or voluntary school by:

(a) that school’s foundation governors;

(b) any trustees of a trust relating to such a school; 

(c) in the case of a Church of England or Roman Catholic school, the appropriate diocesan authority; and
(d) in the case of any other school with a religious character, the appropriate religious body.
(3) If:

(a)  the authority are content that the draft complies with all the applicable statutory provisions, or

(b)  there is agreement between the authority, the governing bodies and (where the federation will have foundation governors) the persons mentioned in paragraph (2) that the draft should be revised to any extent, and the revised draft complies with all the applicable statutory provisions,

the instrument of government must be made by the authority in the form of the draft or (as the case may be) the revised draft.

5.1.12
  When a draft instrument has been prepared by the governing body, this should be submitted to the LEA who will then approve the draft if they are content that it complies with the relevant legal requirements. If the LEA is not content with the draft instrument it must tell the governing body, and explain why it is not content. The LEA must give the governing body a reasonable opportunity to reach agreement with the authority on a revised draft. If no agreement can be reached, the LEA will produce a final draft for the federation as they think fit, and make the instrument. 
5.1.13 The LEA must supply a copy of the instrument of government, or a consolidated version where there has been a variation, to each member of the governing body (and any head teacher who is not a governor), the Secretary of State, the trustees of any relevant school trust and to the appropriate diocesan authority or other religious body. 

5.1.14  The governing body or LEA may review and vary the instrument at any time. The procedural requirements are as follows:

· the proposing party should inform the other of the proposed variation, giving reasons;
· the other party should respond, giving reasons for any objections;
· if there is disagreement, some other variation can be proposed by either party;  
· any variation (original or revised) proposed by the governing body should have the approval of all parties, i.e. trustees, appropriate religious body, and foundation governors, before the governing body submits the draft instrument to the LEA; 
· a variation (original or revised) proposed by the LEA should be approved by the trustees, appropriate religious body and foundation governors before a governing body indicates to the LEA whether or not they are content;
· once all parties have agreed to a proposed variation, the LEA will vary the instrument;  
· each varied instrument should record the date the variation takes effect.
5.1.15   Qualifications and disqualifications for governors are set out in regulation 21 and Schedule 6 of the Constitution Regulations.  Their main provisions are summarised below.
5.1.16   A governor must be aged 18 or over at the time of their election or appointment.  A person cannot hold more than one governorship at the same federation.

5.1.17   A person is disqualified from being a governor or associate member if they:

· are a registered pupil at a school in the federation (although pupils may still be associate members)
· have a mental disorder and are detained under the Mental Health Act 1983;

· have failed to attend the governing body meetings for a continuous period of six months, beginning with the date of the first meeting they failed to attend, without the consent of the governing body. This provision does not apply to the head teacher or any other governor who is a governor by virtue of his office;

· are the subject of a bankruptcy restrictions order or an interim order or their estate has been sequestrated and the sequestration has not been discharged, annulled or reduced; 

· are subject to a disqualification order or disqualification undertaking under the Company Directors Disqualification Act 1986, a disqualification order under Part 2 of the Companies (Northern Ireland) Order 1989, a disqualification undertaking accepted under the Company Directors Disqualification (Northern Ireland) Order 2002,  or to an order made under section 429 (2) of the Insolvency Act 1986;; 

· have been removed from the office of charity trustee or trustee for a charity by the Charity Commissioners or High Court on grounds of any misconduct or mismanagement, or under section 34 of the Charities and Trustee Investment (Scotland) Act 2005 from being concerned in the management or control of any body;

· are included in the list of teachers or workers considered by the Secretary of State as unsuitable to work with children or young people;

· are disqualified from working with children or from registering for childminding or providing day care;

· have been sentenced to 3 months or more in prison (without the option of a fine)  in the 5 years before becoming a governor or since becoming a governor;

· have received a prison sentence of 2( years or more in the 20 years before becoming a governor;

· have at any time received a prison sentence of 5 years or more;

· have been fined for causing a nuisance or disturbance on school premises during the 5 years prior to or since appointment or election as a governor; 

· refuse to an application being made to the Criminal Records Bureau for a criminal records certificate.

5.2
Procedures of governing bodies of federations (regulation 31 and Schedule 8). The Procedures Regulations and their associated guidance broadly apply to the proceedings of federated governing bodies. For modifications applying these procedures to federations, see Schedule 8 to the Federation Regulations.  

5.3
Staffing of federations (regulation 32 and Schedule 9). The Staffing Regulations and the Schedule broadly apply to the staffing of governing bodies of federations, as modified. In a mixed federation the governing body will need to apply Part 2 or 3 as appropriate. The modifications to the Staffing Regulations are listed in Schedule 9 to the Federation Regulations.

5.3.1
Paragraph 10 of Schedule 9 to the Federations Regulations inserts a new paragraph 3A into regulation 22(3) of the Staffing Regulations such that the foundation governors appointed in respect of a particular federated voluntary aided school must agree any recommendation in respect of the appointment of a head teacher to that school. 

5.3.2  The provisions of regulations 13(7) and 22(7) of the Staffing Regulations apply to federations. The staffing guidance gives advice on the limited circumstances for schools to have good reason not to advertise and conduct a selection process for the appointment of head teachers. Paragraph 2.18 of that guidance reads as follows:

“Where a school is a part of a statutory federation a vacancy in the head teacher post may be filled by the governing body deciding to appoint a person who is already an existing head teacher at another school of the federation. In such circumstances the governing body would have good reason not to conduct a selection process for the purpose of filling the post. This may also apply in the same way to deputy head teachers being accepted for deputy head teacher vacancies. The governing body must notify the LEA of its intentions and should consider any advice before deciding the appointment.”
5.3.3  If a head of more than one school or a staff member working at more than one category of school were an employee of both the governing body and the LEA, it might be that separate contracts would be needed in respect of each, following procedures in Part 2 or 3 of the regulations as appropriate. But other arrangements might be possible, including employment by one body, but secondment to another, particularly if the arrangement was intended to be of limited duration. (Any such secondment might be covered by a formal agreement between the two employers, which could include an indemnity in respect of employers’ liabilities.) 
5.3.4
The provisions of the Transfer of Undertakings (Protection of Employment) Regulations1981 (“TUPE”) apply where there is a change of employer. Where voluntary aided and foundation schools join federations, TUPE will apply as staff will cease to be employed by the school governing body (which will be dissolved) and enter into new employment contracts with the governing body of the federation. The TUPE regulations include an obligation to consult the relevant staff unions about such a change of employer.  
6.
INFORMATION AND FUNDING (Part 6 of the Federation Regulations)
6.1
Information for the governing body of a federation (regulation 34). Immediately before the federation date, the governing body of each school which will become a federated school must prepare, for the purpose of assisting the governing body of the federation, a brief report of the action which they have taken in the discharge of their functions relating to the school.

6.1.1
All minutes and papers of a governing body relating to a federated school, including the report prepared under paragraph 6.1, must be made available to the governing body of the federation.
6.2
Financing of Federations (regulations 35 and 36). Chapter 4 of Part 2 of the 1998 Act applies to federated schools and their governing bodies. The governing body of the federation will continue to receive individual delegated budgets for each of the federated schools. It will be able to use these across the schools in the federation, but will need to maintain mechanisms to provide an audit trail for each school budget. Once a federation is formed a modified section 50 of the 1998 Act applies to ensure that the governing bodies of federations receive the budget shares of all the schools in the federation and have the same powers as individual governing bodies to spend both the schools’ budget shares and any carried over amount (which may include a deficit).
7.
FEDERATED SCHOOLS LEAVING FEDERATIONS (Part 7 of Federation Regulations)
7.1
Procedures for a school to leave a federation (regulation 37). In order for a school to leave a federation, the following procedures must be followed.

7.1.1
A written request must be given to the governing body of the federation, signed by:
(i) two or more governors; or
(j) one fifth of the parents of registered pupils at the federated school; or
(k) two fifths of staff who are paid to work at the federated school; or
(l) the LEA; or
(m) the trustees of the federated school; or

(n) a body entitled to appoint foundation governors onto the governing body of a federation.   

7.1.2
The governing body of the federation must give notice of the request to:
(a)  all relevant LEAs,

(b)  the head teacher of the federation and each head teacher of a federated school,

(c)  where the federated school in respect of which the request has been made is a foundation or voluntary school with a religious foundation, any trustees of a trust relating to the federated school and, in the case of a Church of England or Roman Catholic school, the appropriate diocesan authority, or the appropriate religious body in the case of all other such schools, 

(d)  all staff paid to work at the federated school
(e)  every person known by them to be a parent of a registered pupil at the federated school in respect of which the request has been made, and
(f)  such other persons as the governing body of a federation consider appropriate.

7.1.3
Notice under paragraph 7.1.2(a) and (b) must be given within the period of 5 days beginning with the date on which the request was received.

7.1.4
A request shall be taken to have been received by a governing body of a federation if given or sent to the chair or to the clerk of the governing body of a federation.

7.1.5
Not less than 14 days after the governing body of a federation have given notice of the request, the governing body must consider the request and all responses received from the persons to whom notification of the request was sent, and must decide whether:
(a)  the federated school should leave the federation and, if so, on what date the school should de-federate (this is referred to as “the de-federation date”),

(b)  the federation should be dissolved, and if so, on what date, or

(c)  the federated school should not leave the federation.
7.1.6
Such a decision does not have effect unless the matter is specified as an item of business on the agenda for the meeting of which notice has been given in accordance with regulation 11(4) of the Procedure Regulations.

7.1.7
The governing body of a federation must give notice in writing of their decision under paragraph 7.1.5 within 5 days to the persons referred to in paragraph 7.1.2.
7.2
Decision to permit federated school to leave a federation (regulation 38). Where a governing body of a federation has resolved that a federated school should leave the federation, upon notification of the decision, the LEA must:

(a)  establish a temporary governing body in respect of that school in accordance with Parts 3 and 4 of the New Schools Regulations; and
(b)  issue a new instrument of government for the school in accordance with Part 5 of the Constitution Regulations.

The governing body of the federation must then review the instrument of government of the federation and submit the new draft instrument to the LEA. (In the case of a school with a religious character the draft instrument must be agreed by the appropriate religious authority before it is submitted to the LEA, as noted in paragraph 1.4 above.)
7.3
Availability of amounts representing budget share (regulation 39). Subject to any provision made by or under a scheme made under section 48(1) of the 1998 Act, the temporary governing body of a school leaving a federation may spend any sum made available by the authority under section 50(1) (as modified by the Federation Regulations) of that Act to the governing body of the federation in respect of the school leaving the federation, as they think fit for any purposes of that school. 
7.4
Incorporation of governing body of a school leaving a federation (regulation 40). On the de-federation date the temporary governing body of the de-federated school is incorporated as the governing body of the de-federated school under the name given in the school’s instrument of government.
7.5
Transfer of property (regulation 41). On the de-federation date:

(a)  all land or property, which, immediately before the de-federation date, was property held by the governing body of the federation for the purposes of the de-federated school, and

(b)  all rights and liabilities subsisting immediately before the de-federation date which were acquired or incurred by the governing body of the federation for those purposes,

are transferred to the new governing body of each newly incorporated school.
7.5.1
This means that any joint agreements, contracts or undertakings involving the school will continue, and the institutions concerned will need to agree among themselves how access to any joint land or property is to continue, and, if arrangements are wound-up, the compensation arrangements.
7.5.2
Section 198 of the Education Reform Act 1988 (which with Schedule 10 to that Act makes further provision in relation to transfers of property, rights and liabilities) applies.
8.
DISSOLUTION OF FEDERATIONS (Part 8 of the Federation Regulations)
8.1
Dissolution of federations (regulations 42 and 43). Where:
(a)  a governing body of a federation decides that the federation shall be dissolved, or
(b)  a governing body of a federation decides that one of only two federated schools shall leave a federation, 

the governing body of a federation must give notice of the fact and the date of dissolution to the persons mentioned below within 14 days.

8.1.1
The persons to be notified are:
(a)  all relevant LEAs;

(b)  the head teacher of the federation and each head teacher of a federated school;

(c)  every member of staff paid to work at the federation or the federated school;
(d)  every person known by the governing body to be a parent of a registered pupil at a federated school;

(e)  where a federated school is a foundation or voluntary school with a religious foundation, the foundation governors, any trustees under a trust deed relating to the federated school and, in the case of a Church of England or Roman Catholic school, the appropriate diocesan authority, or the appropriate religious body in the case of all other such schools, and

(f)  such other persons as the governing body of the federation consider appropriate.

8.1.2
Upon receipt of the notice, the LEA or LEAs must:
(a)  establish a temporary governing body in respect of each school in accordance with Parts 3 and 4 of the New Schools Regulations; and

(b)  issue a new instrument of government for each school in accordance with Part 5 of the Constitution Regulations. 
8.2
Availability of amounts representing budget share (regulation 44). Subject to any provision made by or under a scheme made under section 48(1) of the 1998 Act, the temporary governing body of each school may spend any sum made available by the authority under section 50(2) of the 1998 Act to the governing body of the federation in respect of each school, as they think fit for any purposes of that school.

8.3
Incorporation of governing body of a school leaving a federation (regulation 45). On the date of dissolution the temporary governing body of each federated school is incorporated as the governing body of the school under the name given in the school’s instrument of government.
8.4
Transfer of property (regulation 46). On the date of dissolution:

(a)  all land or property, which, immediately before the date of dissolution, was property held by the governing body of the federation for the purposes of each school, and

(b)  all rights and liabilities subsisting immediately before the date of dissolution which were acquired or incurred by the governing body of the federation for those purposes,

are transferred to the new governing body of each school.
8.4.1
Section 198 of the Education Reform Act 1988 will also apply to the division of property upon a school leaving a federation. This and Schedule 10 to that Act make further provision in relation to transfers of property, rights and liabilities, and will need to be taken into account by the schools and federations involved. 
ANNEX

MODEL INSTRUMENT OF GOVERNMENT FOR FEDERATED GOVERNING BODIES 
1. The name of the federation is:

2. The names and categories of the schools in the federation are:

	Name
	Category

	1.
	

	2.
	

	3.
	

	4.
	

	5.
	

	6.
	

	7.
	

	8.
	

	9.
	


3. The name of the governing body is: “The governing body of ……….. “[insert name of federation as set out in paragraph 1 above].

4. The governing body shall consist of the following (this depends on the number and categories of schools in the federation under Part 4 of the Federation Regulations):

	Category of governor
(state where the term of office is less than four years)
	No. of governors in each category
	Name of school (For parent and foundation governors)
	No. of governors for each school

	Parent governors
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	Staff governors (including head teachers)
	
	

	LEA governors
	
	

	Community governors
	
	

	Sponsor governors (where applicable)
	[up to two]
	

	Foundation/ partnership governors (where applicable)
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


5. Total number of governors (including any sponsor governors and additional foundation governors appointed in accordance with regulation 25(2) or 27(2) of the Federation Regulations) : [insert number]
[If the term of office of is less than four years, state the length of that term of office]
6. [Applicable only to federations which include maintained special schools] The body/ies entitled to nominate a person for appointment as a community governor under regulation 16 of and schedule 4 to the Federation Regulations is/are: [insert here the name of the body designated by the LEA].

7. The sponsor[s] entitled to nominate person[s] for appointment as sponsor governors under schedule 6 of the Federation Regulations is/are: [insert name].

8. Set out the name of any foundation body or person entitled to appoint foundation governors.  If this is more than one person, set out the basis on which appointments are made.

9. [where applicable]

(a) The holder of the following office shall be an ex-officio foundation governor: [name of office]

(b) The foundation body or person named in paragraph 8 shall be entitled to appoint a foundation governor to act in the place of the ex-officio foundation governor whose governorship derives from the office named in (a) above, in the event that the ex-officio foundation governor is unable or unwilling to act as a foundation governor or has been removed from office under regulation 24 (2) of the Constitution Regulations.

[Repeat 9(a) and (b) as necessary where there is more than one ex-officio foundation governorship]

10. Set out the name of any person entitled to request the removal of any ex-officio foundation governor and to appoint any substitute governor.

11. [Where there is a trust relating to any of the federated schools] the fact that such a trust exists.

12. Where a federated school is a foundation or voluntary school which has a religious character, a description of the ethos of the school.

13. This instrument comes into effect on [insert date]

14. This instrument was made by order of _ _ _ _ _ _ _ Local Education Authority on _ _ _ _ _ _ _ _ _

15. A copy of the instrument must be supplied to every member of the governing body (and the head teacher if not a governor), any trustees and to the appropriate religious body.  
� In addition the governing body may appoint up to two sponsor governors or up to four sponsor governors where the federation contains secondary schools only and, in the case of federations of voluntary aided schools only or qualifying foundation schools only, the persons entitled to appoint foundation governors may appoint up to two or four additional foundation governors to preserve their majority on the governing body.





