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	1.
	Introduction

	1.1
	A review of the regulatory framework for children’s social services is under way.  Modernisation of this framework is needed to allow the Commission for Social Care Inspection (CSCI) to target and improve its activity so that it has maximum impact in protecting and safeguarding the children and young people using these services. In doing so, it can contribute to improved outcomes for them.  The review of the regulatory framework will consider the frequency and intensity of inspections, as well as the detail of the National Minimum Standards (NMS) themselves. This is being taken forward in two phases:

• Phase one: concentrating on inspection frequencies and methodologies.
• Phase two: examining the detail of the NMS for children’s social services.

	1.2
	This consultation document concentrates on phase one of the review.  It sets out how the Government is proposing to modernise the requirements for the inspection and regulation of children’s social services and seeks your views about the proposals. 


	2.
	Background and Context

	2.1
	The Reform of Public Services Inspection

	2.1.1
	The Government is committed to ensuring that public service inspection has maximum impact on service improvement and outcomes while delivering real value for money. In 2003 the Government published Inspecting for improvement which set out 10 principles of inspection. The principles make clear that inspections should focus on outcomes, and be delivered with a clear user perspective. They also require inspection to be proportionate to risk, with resources concentrated on areas of greatest concern whilst reducing bureaucracy and the burden of inspection; an approach endorsed by the Better Regulation Task Force in their report Better Regulation for Civil Society.

	2.1.2
	In December 2005 the Secretary of State for Education and Skills announced, following consultation, the Government’s plans to create a single inspectorate by incorporating the children’s services functions of the CSCI into Ofsted. The Education and Inspections Bill introduced on 28 February 2006 will, subject to Parliamentary approval, provide for these changes to come into effect in April 2007. Plans for the merged inspectorate are designed to improve service quality and standards for all children and young people and strengthen safeguards to protect our most vulnerable by reducing bureaucracy and the burden of inspection. 

	2.2
	The Review of the National Minimum Standards

	2.2.1
	The NMS and associated Regulations, including the statutory minimum inspection frequencies, for children’s social services are made under the Care Standards Act 2000. 

	2.2.2
	There are nine sets of NMS for children’s social services.  These cover:

· Voluntary adoption agencies and local authorities adoption services

· Adoption support agencies 

· Boarding schools

· Residential special schools

· Children’s homes

· Local authority fostering services and independent fostering agencies

· Private fostering arrangements 

· Further education colleges providing accommodation for young people aged under 18

· Residential family centres.

	2.2.3
	The first sets of NMS for Children’s Social Services were introduced in 2002.  At that time Ministers made a commitment to undertake a review after the first three years of operation.  In addition to the review of NMS for children’s social services being undertaken by the Department for Education and Skills, the Department of Health has begun a review of the NMS for adult social care.

	2.2.4
	The review of the NMS and subsequent proposals will be set in the context of the Every Child Matters outcomes and will be informed by a consultation on transforming outcomes for looked after children planned for publication later this year.

	2.2.5
	The review aims to put in place a regulatory system that works in the best interests of service users, drives up standards of services and improves outcomes for users.  It will do this by putting in place an inspection process that is proportionate to risk, targets inspection where improvement is needed or concerns have been raised and avoids unnecessary burdens on service providers who provide good quality services, while giving the necessary assurance to commissioners of services, service users and their relatives that services are of appropriate quality and safety.

	2.2.6
	Alongside the NMS review, which focuses on the statutory regulatory framework set by Government, the CSCI has been undertaking a programme of modernisation of the procedures that it uses, so that the regulatory system operates to safeguard service users.  The CSCI corporate plan (2004-07)acknowledged that the current framework for the registration and inspection of regulated social care services is insufficiently focused on what matters to service users, and “too inflexible to accommodate models of care which respond more effectively to their needs”. 

	2.2.7
	The CSCI’s proposals for modernisation were set out in a consultation document, Inspecting for Better Lives.  In response to the feedback from the consultation, the CSCI set out a programme of change and developments for 2005 and 2006 in Inspecting for Better Lives – Delivering Change.  

	2.3
	The Inspection Process

	2.3.1
	Section 31(7) of the Care Standards Act 2000 enables the Secretary of State to prescribe the occasions or intervals at which providers may be inspected.  The CSCI are required to inspect providers of children’s social services, in line with statutory inspection frequencies set out in The Commission for Social Care Inspection (Fees and Frequencies of Inspection) Regulations 2004 and the National Care Standards Commission (Fees and Frequency of Inspections) (Adoption Agencies) Regulations 2003. The inspection frequencies are currently unchanged from those that were required of the CSCI’s predecessor, the National Care Standards Commission (NCSC). 

	2.3.2
	When originally developed, the inspection frequencies were based on existing practice in the previous inspection regime (operated by local councils, health bodies and the Social Services Inspectorate), an assessment of perceived risk, and the desire for consistency between the sectors involved – private, voluntary and public. At present the regulations require the CSCI to inspect: 
· Children’s homes twice a year. 

· Fostering services (both local authority fostering services and independent fostering   agencies), residential special schools and residential family centres once a year. 

· Voluntary adoption agencies, local authority adoption services and adoption support agencies once every three years. 

	2.3.3
	There is no statutory minimum frequency for the inspection of boarding schools or further education colleges accommodating students under 18 years old although at present they are inspected once every three years.  

	2.3.4
	The CSCI will also inspect all local authority private fostering arrangements between 2006 and 2009 (at that point it will be decided what requirement there is for further inspections).

	2.4
	Why Change Is Needed

	2.4.1
	The current approach for inspection is based on universal coverage where all providers, regardless of their quality, are inspected routinely on the basis of set frequencies. To allow a better focus on the experience of users and to improve outcomes across all inspected settings and services there is a need to move away from this.  Risk assessment is an effective means of identifying where intervention is needed by inspectorates and of focusing resources most effectively.  Using a proportionate approach, informed by considerations of risk, will ensure that all services and settings are inspected regularly while allowing the inspectorate to target those performing poorly and to react when concerns are raised.  In this way the CSCI will be instrumental in protecting the most vulnerable.  

	2.4.2
	The CSCI has already begun work to put in place a robust risk assessment process after consulting widely on its proposals for modernisation.  This is not the subject of legislation but is set out in more detail below.  To support these changes, in phase one of the NMS review for children’s social services, the Government proposes amendments to the current regulations made under the Care Standards Act 2000. These are set out below for your consideration and comment.


	3.
	The Proposals

	3.1
	Inspection Frequencies

	3.1.1
	The Government proposes amending the current regulations to ensure that the CSCI is able to focus its inspection activity on providers about which it has the greatest level of concern, rather than treating high quality and poor quality providers in the same way.  However, all providers will be subject to regular risk assessments and visits so that all children using these services receive appropriate protections. 

	3.1.2
	We propose that, as now, the longest interval between inspections for any provider of children’s social services should be three years, with exception to children’s homes and residential special schools which is covered in paragraph 3.1.5.   However, it should be clear that this is the minimum inspection frequency which will apply to those assessed as being the best performers in an annual risk assessment process (outlined below).  It does not equate to all services being visited just once every three years.  Additional inspections will be targeted at the poorest performers and when triggered by newly identified risks (for example when complaints are made, if concerns are raised, or when new managers are appointed).

	3.1.3
	For local authority adoption services, voluntary adoption agencies and adoption support agencies this means that the statutory three yearly minimum inspection frequency will not change.  We would also expect boarding schools, and further education colleges providing accommodation to students aged under 18 to continue to receive three yearly inspections, but we will not, at this time, be making this a statutory requirement.  We will also leave the requirements for the inspection of all local authority private fostering arrangements by 2009 unchanged and review whether any further arrangements are necessary once that work has been completed.  

	3.1.4
	For fostering services and residential family centres we propose moving from an annual inspection to a three yearly minimum inspection frequency.  Where appropriate this should allow fostering services to be assessed at the same time as adoption services and so reduce the impact on providers and the services they provide.

	3.1.5
	However, we consider that the level of risk in children’s homes and residential special schools and the vulnerability of the children and young people living there is such that a three yearly minimum inspection frequency would not be appropriate.  We therefore propose a minimum of one inspection a year for all children’s homes and residential special school providers. This is a reduction from twice a year for children’s homes but maintains the current position for residential special schools.  It should be noted that these arrangements will apply to all children’s homes including those approved by the Secretary of State for use as secure accommodation under Regulation 3 of the Children (Secure Accommodation) Regulations 1991. However, secure children’s homes will remain subject to additional inspections (at intervals to be agreed on a case by case basis by the Secretary of State) to inform the Secretary of State’s decision to approve a children’s home for use as secure accommodation.

	3.1.6
	In addition to being required to carry out a minimum of one inspection a year, the CSCI will check the quality of every children's home and residential special school provider annually using all the information it collects.  It will focus its additional inspection activity on providers about which it has the greatest level of concern, particularly where service users are considered to be at risk of neglect or abuse, through unannounced and "themed" inspections.  

	3.1.7
	The performance of all providers will be considered against the NMS. Where a provider receives an overall performance rating that indicates a failure to meet the NMS, the CSCI have indicated that it would expect to visit most frequently. For those receiving a rating, indicating that work needs to be done to meet the NMS, the CSCI suggest that it would expect to carry out more frequent inspections than the statutory minimum. Where a provider is rated as meeting or exceeding the NMS respectively, the CSCI would expect to visit in accordance with the minimum frequencies.

	3.1.8
	All providers will be assessed annually on the overall quality of their service and its contribution to improving outcomes for service users.  For most services the CSCI will have the discretion to determine what additional inspections are required for individual providers and the form that these should take, over and above the specified statutory minimum.

	3.1.9
	Such an approach - which provides for significant discretion for the CSCI to determine additional inspections - could also be applied to children's homes.  There will clearly be a number of views on the various inspection options that could be taken forward.  These would range from granting the CSCI maximum flexibility in determining additional inspections of children's homes above the statutory minimum (in line with the approach taken with other aspects of children's social services discussed above) through to using an approach where, as now, inspection frequencies are defined in law and do not differentiate on the basis of performance.

	3.1.10
	For children’s homes, where safeguarding issues have been of the greatest concern, and to ensure that the poorest performers will receive greater scrutiny, we propose stipulating in the regulations differing requirements dependent upon assessed performance and ensuring that the poorest performers receive more inspections than they are required to receive under the current Regulations.

	3.1.11
	We have identified two possible proposals to achieve this.  Firstly, we could require in Regulations that both the poorest providers (estimated by the CSCI to be about 15% of children’s homes) and those providing an adequate service (estimated by the CSCI to be around 30% of providers) must receive more inspections than the minimum.  The Regulations would require the following:

· Provider is assessed by the CSCI as providing a good or better service – inspections once a year.

· Provider is assessed by the CSCI as providing an adequate service – two inspections required each year.

· Provider is assessed by the CSCI as providing a poor service – a minimum of three inspections required per year.

	3.1.12
	Alternatively we could simply specify that all providers must receive a minimum of one inspection a year and that those assessed by the CSCI as providing a poor service must receive a minimum of three inspections a year.

	3.1.13
	In both cases the Inspectorate would also have the discretion to carry out additional inspections when necessary (whether due to poor performance or newly identified risks) and may undertake a range of other work with providers to drive up standards.

	3.1.14
	Some service users and their relatives and carers may take the view that they want more regulation as they equate less regulation to a weakening of safeguarding for children living in regulated settings.  However, the Government believes that proportionate inspection will help to ensure that inspection activity will be targeted at the poorest performers and on performers where concerns have been raised, thus helping to drive up standards so that all children and young people are safeguarded.  It will also ensure that burdens on the best quality providers are kept to the minimum level possible while retaining appropriate safeguards.

	3.1.15
	The CSCI will continue to have the power to use announced or unannounced inspections as it sees fit.  It is their current policy to carry out more of the latter than the former.  The types of inspection which the CSCI will undertake will include:

• ‘Key' inspections. A full, all-encompassing inspection, undertaken at different intervals depending on the risk assessment of the quality of the service and in line with the statutory minimum set out above. The planned interval of the ‘key’ inspection will be reviewed annually as part of the risk assessment.

• ‘Random’ inspections on a sample basis, that could take place at any time, without notice, to help ensure that providers, however good their service is deemed to be, do not become complacent. This will provide assurance to people who use services that when a service is judged to be of good quality, greater inspection intervals do not simply equate to a lengthy inspection ‘holiday’.

• ‘Themed’ or focused inspections used on a sample basis to inspect and report against national priorities or new developments in social care. A themed inspection could take place at any time.

	3.1.16
	To allow the Inspectorate successfully to determine the quality of service and thus the frequency of inspection necessary to ensure that those who use regulated services are properly protected, the CSCI has developed a new robust risk assessment process through its Inspecting for Better Lives framework. 

	3.1.17
	A risk assessment of each provider of children’s social services will be undertaken by the CSCI every year. This risk assessment will take into account all the current information available on a service and determine the nature and intensity of inspection activity it will need in the coming year. This will not be fieldwork inspection as such, but will take into account any fieldwork undertaken over the previous twelve months.

	3.1.18
	The risk assessment will be based on:
· The CSCI’s cumulative assessment, knowledge and experience of a provider, available from the Inspectorate’s previous work and activity with each service and other sources to assess the quality of experience of those who use the service;

· Analysis of the provider’s annual quality assurance assessment (see proposal below) to help determine how well they deliver services;

· A service user assessment of the performance of the provider;

· Information from inspection work or other intervention over the previous year;

· Analysis of data on concerns or complaints, serious incidents and other quantitative and qualitative information on performance;

· Significant changes to the service, such as the appointment of a new manager;

· The current quality rating determined by the CSCI (this is not a statutory process but a management system used by the CSCI, whereby providers are ranked in terms of quality and performance against the NMS).
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	3.1.19
	By this risk assessment process, the CSCI will determine whether a provider continues to deliver a good quality service and therefore presents a low risk to people who use the service, or is providing a poor quality service and is therefore of higher risk. The CSCI will put together an inspection and intervention plan for the coming year, based on this risk assessment.

	3.1.20
	While this will be an annual process, where new information comes to the CSCI’s attention during the course of the year (for example complaints, the appointment of a new manager or concerns raised), this may trigger a review of, and changes to, the inspection and intervention plan.

	3.2
	Annual quality assurance assessment by providers

	3.2.1
	To ensure that the CSCI has the information it needs to carry out rigorous risk assessments and so determine the appropriate level of inspections for individual providers it will need to receive regular updates from service users and providers.  We therefore propose making regulations to require service providers to produce an annual quality assurance assessment (AQAA).  Anyone failing to produce such an assessment, providing statements that are misleading or where there are reasonable grounds for believing that the statements are not accurate would be in breach of the Regulations and could therefore incur a penalty. 

	3.2.2
	Section 31(1) of the Care Standards Act 2000 already allows the CSCI to ask for any information it requires to carry out their functions.  However there are advantages in having a clear statutory requirement for the production of an AQAA.  In particular, it will ensure that providers know exactly what is required of them and that the CSCI can be confident that the information will be supplied in a consistent way by all providers.  Putting in place this requirement will allow the CSCI to dispense with its current use of a pre-inspection questionnaire; however, providers will be expected to continue to incorporate all the information in the AQAA that providers are currently required to provide to the CSCI.

	3.2.3
	The AQAA will draw on the provider’s own quality assurance system. The information provided will be evidence based and focus on improvement. All information provided in this way will be verified by cross checking with other sources of information.

	3.2.4
	We propose that providers will be required to use the annual quality assurance assessment to describe:

· how well, in their estimation, they deliver good outcomes for those using the service 

· how they have taken the views of people who use their service into account in shaping what they do

· where, in their estimation, they believe they need to improve the service
the action they will take to improve the service

· how they have responded to previous inspection recommendations on requirements. 
This would include whether the care provider took on board the recommendations and introduced the necessary interventions in a timely and effective way.

	3.2.5
	We consider that the elements which make up this annual assessment of the provider’s services to be basic good management which all providers, as a matter of course, should be delivering.  For many existing providers the annual assessment will dovetail with their current quality processes.  For other providers with less well developed quality review processes, this requirement will help to build their capacity to be reflective and analytical about their need for improvement. We propose specifying in the regulations that providers must make evidence based statements about their service in the annual assessment. 

	3.2.6
	We also propose specifying in the regulations that providers must make statements that are not misleading, and that they must have reasonable grounds for believing that the assessment they are making is an accurate one.

	3.3
	Improvement Plans

	3.3.1
	We also propose introducing a new requirement for providers to produce an improvement plan if requested to do so by the CSCI.  This would not apply to providers assessed by the CSCI as providing a good service.  The improvement plan would be in a form specified by the CSCI and would be monitored by the Inspectorate, thereby helping to underpin the improvement of services.  Non-compliance with the requirement for providers to produce an improvement plan when requested to do so would be in breach of the regulations and may be prosecuted.

	3.3.2
	While the process of identifying those areas that require improvement and producing a plan to tackle them will, in itself, be a valuable exercise for providers, we are also considering putting in place new legislation to allow the enlarged Ofsted to take action in the event that such plans are not implemented.  

	3.3.3
	New powers could allow the new inspectorate to take enforcement action on an escalating tariff according to the risk to children.  As now, the inspectorate would try to work with the provider on an informal basis and come to an agreement that the provider would undertake certain actions in the improvement plan by a specified date in order to ensure that the regulations and/ or NMS are met.  However, where this was not successful, or if the situation were too serious, the inspectorate would be provided with the power to take further action which may or may not include resorting to taking steps to deregister.    


	4.
	Conclusion

	4.1
	Retaining statutory minimum inspection frequencies for all providers, combined with consideration of the information gathered through the new annual quality assurance assessment, will ensure the CSCI continue to regularly visit and assess all service providers while freeing it up to focus additional efforts and inspections on the poorest performers.  

	4.2
	Taken together, these measures will improve the proportionality of the current system.  Good providers who deliver quality outcomes to people who use their services will have the burden of regulation and inspection minimised. Consistently good providers who know how to evaluate their services and deliver ongoing improvement will experience fewer and/or less burdensome inspections. Where services need substantial improvement there will be an onus on the provider to take greater responsibility to demonstrate to the CSCI that they are able to manage their service. Such providers will be required to produce evidence of how improvement will be achieved, through a statutory requirement for improvement plans.

	4.3
	The proposed inclusion of the AQAA and improvement plans within the statutory framework also reflect an important step forward, in that they reflect the proposition that the quality of a social care service is the responsibility of its provider, not its regulator.  This is essential in a proportionate regime.  It is the Inspectorate’s responsibility to sample, test and validate the provider’s performance and quality of delivery through its knowledge of a service, its understanding of the experience of those who use it, and proportionate on-site inspection.   It will also be able to take action where quality does not reach the required standards.

	4.4
	Timing

	4.4.1
	We propose that the changes to inspection frequencies and the introduction of annual quality assurance assessments should be implemented with effect from July 2007.  The introduction of new powers to enforce the implementation of improvement plans would be brought forward as soon as possible but after the establishment of the enlarged Ofsted in April 2007, if Parliament approves the relevant legislation. 


	5
	How To Respond

	5.1
	Consultation responses can be made online at www.dfes.gov.uk/consultations 

or in writing to;

Review of the National Minimum Standards for Children's Social Services (Phase one)

Department for Education and Skills
4G
Caxton House
6-12 Tothill Street
London
SW1H 9NA

 

	6
	Additional Copies

	6.1
	Additional copies are available electronically and can be obtained from the DfES consultations site at http://www.dfes.gov.uk/consultations/  

 

	7
	Plans for making results public

	7.1
	A summary of the responses to this consultation will be published on the DfES Website by December 2006. 
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