
Consultation on the transfer of responsibility for the registration of independent schools and the regulation of independent and Non Maintained Special Schools (NMSSs) to Ofsted 
    Introduction
On 27 July 2007 we launched a consultation on the transfer of responsibility for the registration of independent schools and the regulation of independent and Non Maintained Special Schools (NMSSs) to Ofsted. The consultation also covered: 

• the proposed removal of the category of approved independent school; 
• the proposed removal of the requirement to seek consent to place SEN children in any independent school;
• revised inspection fee arrangements. 

We actively sought the opinions of many key groups including independent schools, non-maintained special schools, local authorities and other public and voluntary organisations. This report has been based on the 76 responses which we received to the consultation document. In addition 261 campaign responses were received, of which the vast majority (239) were from Independent Schools Council (ISC) member schools, supporting the views expressed in ISC’s response and that of the Association of Governing Bodies of Independent Schools (AGBIS). The remaining campaign responses came from approved special schools, in relation to the proposed removal of the ‘approved’ category.  
 
Throughout the report, percentages are expressed as a measure of those answering each question, not as a measure of all respondents.  
 
The organisational breakdown of respondents was as follows:
 
Schools      32
Other*       17
Individual      15
Voluntary organisation      7
Local authority       3
Public organisation        2 
       
*Those which fell into the ‘other’ category included teaching unions, independent school member organisations, providers of education services and those who did not specify a category. 

 
 Overview
 

Respondents were broadly opposed to the proposed transfer of registration and monitoring functions to Ofsted and to the removal of approved status. 
 
Respondents agreed that DCSF should produce guidance for local authorities on determining the suitability of a placement for a statemented child, and that Ofsted should produce a list of independent schools catering wholly or mainly for SEN pupils. They also broadly agreed with most of the proposals to revise inspection fee arrangements, but there was a degree of uncertainty amongst respondents on transitional arrangements for introducing inspection fees for currently ‘approved’ independent schools. 
 
Key responses
 
Ofsted were broadly in agreement with all the proposals, except for the matter of transitional fee arrangements for ‘approved’ schools: they thought this would unduly complicate matters and that annual inspection fees should be introduced for all schools at the same time.  
  
The various independent schools associations were broadly opposed to the proposal to transfer the responsibility for registration and monitoring from DCSF to Ofsted, to the removal of ‘approved’ status and to the introduction of a new management standard.  The Independent Schools Inspectorate (ISI) raised the following points:   

 • The changes will not introduce a unified registration and inspection regime for all independent schools, as over half are currently inspected by ISI;
• It is not true that registration and regulation of boarding transferred to Ofsted from CSCI, only inspection did; 
• There should be a new agreement between ISI and DCSF setting out extent of Ofsted’s powers; 
• An effective contact point for other inspectorates should be established in Ofsted; 
• There should be a dispute mechanism for resolving issues about findings from monitoring reports, a formal appeal process, and an independent arbitrator; 
• Do not agree with the new management standard as drafted. It should not weaken current expectations of ISI schools, should not be prescriptive and should reflect the diversity of the sector
• Where provision for the under threes is an integral part of a school, a combined inspection should be arranged.

The Independent Schools Council commented as follows:

• the proposals are unnecessary and the rationale for their introduction both flawed and lacking foundation;
• even if implemented, they will not achieve their supposed aim of unifying the regulatory and inspection regimes which supposedly exist, because of the role of ISI, the existing and highly-regarded inspector of the majority of schools in the independent sector, educating 80% of the pupils;
• in light of the criticism made of Ofsted by the Education and Skills Select Committee, ISC questions Ofsted’s capacity and ability to take on any additional responsibilities of the nature suggested and we have serious concerns at the organisation acting both as inspector and regulator; 
• if a unified system is required and if the aim is to secure considerable cost savings, then ISC believes that the only answer is for ISI to be given responsibility for inspecting all provision (ie including welfare and early years) in independent schools; 
• ISC believes that no evidence has been produced to justify the removal of the section 347 approval mechanism for independent schools which cater wholly or mainly for children with special educational needs. The current system assures parents and local authorities of the specialism such schools can offer and the quality of provision they make. ISC does not believe that local authorities will have the resources to, nor should,  take over the Secretary of State’s role in approving and monitoring these schools;
• in any event, ISC would urge the Department to permit ISI to inspect those non-maintained special schools and section 347 schools which, if these proposals are implemented, will no longer be subject to the Secretary of State approval mechanism;
• the proposed management standard has caused member schools concern, not through any fear of their inability to measure up to the standard, but simply because the idea has appeared out of the blue, without any prior consultation with ISC or ISI and because the Consultation Paper offers no detail about what the standard might comprise.

The National Association of Special Schools (NASS) made the following comments:

• given that it is current DCSF practice to refer most decisions on registration and monitoring to Ofsted, the proposal does make logical sense;
• NASS doubts DCSF’s capacity to maintain an effective policy brief for NMSS and ensure that they are fully included in the same central government initiatives as maintained special schools;
• would welcome the establishment of a central team who could develop familiarity with and expertise in the sector, under the leadership of an experienced HMI. NASS are aware that the number of inspectors with experience of the sector is relatively limited but feel strongly that Ofsted staff in contact with their schools need specific skills and relevant experience; 
• would be willing to support the removal of “Approved” status and the consent process if the DCSF created a new legal category of “Independent Special School”. Such schools could be subject to existing independent school regulations with additional safeguards to recognise the needs and vulnerability of their pupils;
• are not convinced that most local authorities follow existing guidance on making a list of Approved Independent Schools available to parents of children with SEN;
• welcome the reduced fees for schools that previously had Approved status. However, all new expenses have consequences for schools and the amount they must charge placing authorities to cover costs; 
• would like further information on deregistration of poorly performing schools and clarification of the appeals process and whether or not the Secretary of State would still make the final decision on deregistration. The process of monitoring NMSS is different to independent schools, e.g. the possibility of going into special measures. It is unclear if these current proposals also include NMSS;
• would welcome further guidance about the proposed cost of subsequent inspections and sought reassurance that this would not pose a serious threat to the financial viability of newly established schools. NASS observed that some schools have very limited funds available and it would seem counter-productive if resources that could be used on improving conditions and outcomes for pupils went towards funding inspection instead; 
• Given the vulnerability of pupils, NASS would like the DCSF to reconsider allowing independent special schools to be part of the SIPS programme.
 

Summary

Part 1: The registration, monitoring and categorisation of independent schools and NMSSs
Q1 Do you agree with the proposed transfer of the registration and monitoring of independent schools and NMSSs to Ofsted?
There were 71 responses to this question.

23 (32%) agreed   35 (49%) disagreed  13 (18%) were not sure

Almost half of respondents, the majority of them schools and other organisations, disagreed with the proposal to transfer the registration and monitoring of independent schools and NMSSs to Ofsted. 

The main concerns voiced by respondents were: 

• continuity of provision (25%); 
• Ofsted’s capacity to take on additional work (in the light of recent problems experienced when welfare inspections transferred to Ofsted from CSCI) and Ofsted’s accountability to the Secretary of State (20%); 
• a conflict of interest, as Ofsted would be both judge and jury (15%); 
• Ofsted’s ability to provide similar guidance and advice as currently available from DCSF (13%); 
• the need for dedicated inspectors with expertise of particular school types, eg for SEN schools (11%); 
• and clarification of the level of guidance and support available to schools (10%). 

Q2  Do you agree with the introduction of a single inspection regime which will remove the category of approved independent school?
There were 65 responses to this question.

13 (21%) agreed   45 (69%) disagreed  7 (11%) were not sure

Over two thirds of respondents, the majority of them schools, disagreed with the removal of the approved category of independent schools.  There was no consensus among the three local authorities which responded to this question. 

The main issues raised by respondents were: a lack of legal definition of an independent special school means that there is no legal distinction between a school catering for SEN and a mainstream school (22%); approval is viewed as kite mark of outstanding provision (17%); approval provides parents and local authorities with confidence that such schools are suitable placements for children with severe SEN (15%); approval provides additional safeguards for vulnerable children (11%).

Q3  Have you any views on the removal of the requirement for local authorities seek consent from the Secretary of State in order to place a child with SEN in any independent school? 
There were only 16 responses to this question. Half of the respondents mentioned the need for a separate legal category of independent special school to safeguard the quality of provision for SEN pupils. 44% of respondents thought that the current protection contained in Regulations regarding the placement of children with SEN needed to be maintained.

Q4  Do you agree that the Department should produce guidance for local authorities on determining the suitability of a placement for a child with a statement of SEN in an independent school? If so, please comment on what you feel should be covered in the guidance.
There were 48 responses to this question.

26 (54%) agreed  7 (15%) disagreed  15 (31%) were not sure

Over half of the respondents to this question, including all three local authorities which responded, agreed that the Department should provide guidance. 10% of respondents thought that local authorities were best placed to hold intelligence about schools in their area through regional commissioning and accreditation programmes. 10% of respondents also mentioned the need for a separate legal category of independent special school to safeguard the quality of provision for SEN pupils. 

Respondents thought that the guidance should: 

• conform to the type of information that a SENDIST would expect to have available in determining the suitability or otherwise of a school a parent had expressed a preference for. The current Ofsted inspection reporting does not currently give enough detail to ascertain these particulars. Details would need to include pupil:staff ratio, class sizes, qualifications/experience of staff to address particular needs, additional provision/therapies available, monitoring arrangements;
• allow for reasonable flexibility of interpretation. The needs, and where applicable wishes, of the child should take priority, followed by, and associated with, the views and wishes of parents, who usually understand their child best. Capacity of the school concerned, including its ethos and past record, where it exists, for types of similar need. The receiving school should in all cases be required to produce a provisional Individual Education Plan prior to placement and the adequacy of this should be part of the assessment. One major, necessary reform would be to remove the basis for local authorities to counter parental concern to do the "best" for the child with local authority representatives' interpretation of their duty to provide "only" suitable/appropriate placement;
• include a requirement for the local authority to consider the very real benefits of specialist schools for those with severe SEN; 
• be compatible with the contract agreed between NASS and the Local Government Association and therefore not place additional administrative burdens upon either schools or local authorities;
• draw no distinction about the organisational arrangements which govern the school. To do so re-inforces a social prejudice and denies opportunity. Not to do so puts pressure on the independent sector to help appropriate students on the same financial terms as would apply in any other school.  

Q5  Do you support the proposal that Ofsted should produce a list of independent schools catering wholly or mainly for pupils with SEN, and NMSSs, to be available to local authorities when issuing a proposed or amended statement of special educational needs? Please state any views you have on the information to be included in this list.
There were 51 responses to this question.

39 (76%) agreed  6 (12%) disagreed  6 (12%) were not sure

The vast majority of respondents, across all categories, agreed that Ofsted should produce a list of schools catering wholly or mainly for pupils with SEN. 10% of respondents stated that the fact that a separate list of such schools needs to be maintained is further evidence that a separate legal category of Independent Special Schools is required.

Suggestions about the list included: 

• it should be displayed centrally on Ofsted’s website, with clear instructions to Local Authorities about their duty to make such a list available. This could be followed-up as part of the files review at Authorities’ Annual Performance Assessments; 
• it should show whether a school reaches an approved standard and whether Ofsted considers the placement offers value for money. Schools should only be on the list if they reach a good quality standard otherwise the list would be misleading for parents and LAs. The mere inclusion on an Ofsted list will give a school status, which could be false and dangerous; 
• it should not be restricted to those schools catering wholly or mainly for SEN, as other schools with significant proportions of SEN pupils, and recognised as making good provision would be excluded. Such schools should be listed as being prepared to consider SEN students on a case by case basis;
• there should be two lists: one for parents with brief information (in recognition that the vast majority of parents want their child placed locally in maintained schools  and local authorities spend a lot of time and resources in photocopying lists that parents are not interested in receiving); one for the local authority to use in determining placements and to be made available to parents on request, to include: category of need, registration details, date of last inspection reports, client group, number of pupils, gender, age range and whether residential or day provision.

Q6  Should there be transitional arrangements for introducing inspection fees for independent schools that are ‘approved’?
There were 47 responses to this question.

18 (38%) agreed   11 (23%) disagreed 18 (38%) were not sure

Views were divided as to whether there should be transitional arrangements for introducing inspection fees for schools that are currently approved. One third of the 22 schools which responded to this question thought that there should be transitional arrangements, whilst one third thought there should not and a further third were not sure. 

In agreeing that there should be transitional arrangements for current ‘approved’ schools, some respondents thought they should allow the schools to accommodate the additional costs. The costs would inevitably have to be passed on to those who pay the school fees (which for independent special schools may well include local authorities), and transitional arrangements would ease this pressure.

Part 2: Changes to the legislation which governs the regulation and monitoring of independent schools?
Q7 Do you have any comments on the proposals set out? 
There were 20 responses to this question.

Over one third (35%) of respondents thought that a new management standard was a good idea. One fifth felt that the ‘approved’ category should be retained. 15% requested more detail about the appeal process for de-registrations.


Part 3: Reform of the inspection fee arrangements for independent schools (excluding those that are inspected by ISI or SIS)
Q8  Do you agree with our proposals to revise the cost of inspection to better reflect the actual cost of the Ofsted assessment, with successful schools paying least?
There were 43 responses to this question.

24 (56%) agreed  11 (26%) disagreed  8 (19%) were not sure
 
Half of the 20 schools which responded to this question agreed with the proposals, but 12% of respondents expressed concerns about how ‘successful’ would be defined. 
 
Q9  Do you agree with the proposal to revise the inspection fee regime to enable schools to pay their inspection fees on an annual basis?
There were 39 responses to this question.

29 (74%) agreed  4 (10%) disagreed   6 (15%) were not sure
 
Almost three quarters of respondents to this question, including two thirds of the schools which responded, agreed with the proposal to pay fees on an annual basis. Almost a quarter commented that the proposals were more flexible than the current arrangements and would allow schools to spread payments and budget. 

Q10  Do you agree with the proposal to introduce a fee for an initial application to register as an independent school and for any subsequent follow up inspection related to registration?
There were 44 responses to this question.

20 (45%) agreed  11 (25%) disagreed  13 (30 %) were not sure

Only one third of the schools which responded to this question agreed that there should be a registration fee and a fee for any follow up inspection. 16% of respondents thought the proposal would reduce the funds available to schools for improvement. 11% thought there was insufficient information on charges to be able to answer the question. 
 
Q11 Do you agree with our proposal to introduce a fee for the first follow up inspection and then for any subsequent follow up inspection?
There were 41 responses to this question.

16 (39%) agreed  11 (27%) disagreed  14 (34%) were not sure

Less than one quarter of the schools which responded to this question agreed with the proposal to introduce fees for follow up inspections.  
 
Q12  Removing the category of approved independent schools will introduce a unified registration and inspection regime for all independent schools. ‘Approved’ independent schools will then fall into line with the fee regime detailed above which currently applies to all other independent schools. Do you have any comments on this proposal?
 
There were only 15 responses to this question.
  
Two thirds of respondents raised the issue of a separate legal category of independent special school. 60% were concerned that those schools whose main source of income is the local authority would inevitably have to recover the costs in higher fees from the public purse.  

 
 DECISIONS IN THE LIGHT OF THE CONSULTATION
 

Transfer of responsibility for registration and monitoring of independent and non-maintained special schools to Ofsted
• The published Education and Skills Bill contains provisions for the transfer of this work to Ofsted. It includes a duty on Ofsted to monitor independent inspectorates and provide an annual report to the Secretary of State. The Secretary of State will continue to appoint the alternative inspectorates, as now.
• A non-statutory protocol clarifying relationships between independent inspectorates and Ofsted will be prepared in agreement with the Secretary of State, HMCI and the Chief Inspectors of the independent inspectorates. This will set out the arrangements for monitoring independent inspectorates, Ofsted’s annual reports to the Secretary of State and publication of the reports.
• Independent inspectorates will be required to use a standard paragraph, prominently displayed in all inspection reports covering statutory matters, to refer to the annual Ofsted report on the quality of their work.
• We will extend the scope of Ofsted’s independent adjudicator to cover complaints arising from their quality assurance of independent inspectorates. These changes are expected to take effect from early 2009, once Ofsted’s independent adjudication arrangements have been reviewed.  
• The Bill also introduces new rights of appeal for independent schools to the Care Standards Tribunal, against decisions made by Ofsted.
• If necessary, we will consider deferring the transfer of registration and monitoring functions to Ofsted, to allow the additional work to be absorbed smoothly.
 

Removal of the category of approved independent school and of the requirement to seek consent to place SEN children in any independent school
 
• We do not think it is practical to introduce a special category of ‘independent special school’. Many mainstream independent schools cater for a significant number of pupils with SEN and it would be difficult to draw a clear distinction between mainstream and special independent schools. A considerable amount of information about special needs catered for is collected, and we think this is more valuable information for those making decisions on placements. The published Education and Skills Bill therefore abolishes the requirements of approval of independent schools and seeking consent to place SEN children in independent schools in England. 
 

 Revised inspection fee arrangements
 
• The published Education and Skills Bill contains provisions for determining the level of fees and timescales for payment in relation to inspections by Ofsted to be set out in regulations. The fee arrangements for inspections by independent inspectorates remain unchanged.     

