EXEMPTION FROM OFSTED CHILDCARE REGISTRATION

RESPONSE TO THE CONSULTATION
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Introduction

1.
The Department would like to thank all those who took the time to complete the consultation questionnaire, and provide views and comments at meetings held with stakeholders.  

Background and Context

2.
Currently, childcare provision for children under the age of 8, including that provided in schools, is required to be registered by Ofsted under Part 10A of the Children Act 1989 and must comply with a range of standards and regulations. Separately, nannies and carers for children in their own homes can apply to the Childcare Approval Scheme, administered by an independent company under contract to the Department for Children, Schools and Families. Approval under this scheme shows that the nanny has met certain basic standards and makes the care they provide eligible for financial support through the Working Tax Credit and employer supported childcare schemes. 

3.
However, some parents may find these current arrangements confusing and not the most effective way of administering arrangements to identify childcare provision that has met a certain quality threshold. Indeed, each of these arrangements applies a different set of standards. 

4. 
The Childcare Act 2006 introduces a new regulatory and inspection system, creating two distinct registers:

· an Early Years Register (EYR) for providers caring for children from birth to 31st August following their fifth birthday and for schools with children under three years (i.e. end of the Early Years Foundation Stage (EYFS); and  
· the Ofsted Childcare Register (OCR) for childcare providers catering to older children and those who also provide care to the younger age group but who are not required to be registered on the EYR. 

5.
These new registers will be fully implemented in September 2008 and will replace the current arrangements in England under Part 10A of the Children Act 1989.
6.
Childcare providers caring for children from birth to 31st August following their fifth birthday will be required to deliver EYFS. If their provision is for children from 1 September following their fifth birthday (i.e. the end of the EYFS) up to the age of 8 they will be required to join the OCR. However, not all providers catering for children of these age groups will be subject to these registration requirements. This consultation looked at proposals for additional exemptions from the requirement to be registered by Ofsted.
7.
Provision for children aged 8 and over, as well as provision for younger children which is not subject to compulsory registration, will be able to join the voluntary element of the Ofsted Childcare Register which has been in operation since April 2007.
The Consultation 
8. 
The consultation on the Exemption from the Early Years Register and the compulsory element of the Ofsted Childcare Register was held from 22 January until 23 April 2007. Responses were submitted online and via the DCF consultation email address. A total of 69 responses were received. They came from a range of groups including 13 local authorities, 10 representative organisations and a number of childcare providers. We held consultation meetings with a non-department public body and other representative organisations. The following table provides a breakdown of the number of responses by respondent:
	Respondent 
	Responses
	Across consultation (% to nearest whole number) 



	Early Years Provider


	27
	39%

	Parent


	0
	0%

	Local Authority


	13
	19%

	Early Years Representative Body


	7
	10%

	Other*

	22
	32%

	Total 
	69 
	100%


* Religious organisations, organisations representing activity based providers, childminder development workers, individual co-ordinators of services (e.g. of parenting programmes, special needs provision) and some independent schools.
Summary of Proposals
9.
The consultation exercise sought views on the proposed categories of childcare that should not be required to be registered, either on the Early Years Register, or the compulsory element of the Ofsted Childcare Register.
10.
The aim of our proposals is to ensure that regulations are proportionate, take into account the needs of children as well as the purpose of the provision, the ages of the children and the responsibilities of parents. 
11.
We propose to maintain existing arrangements where the main exemptions are:

· Childcare provision that operates for less than 2 hours a day 

· Childcare provision that takes place in the child’s own home (nannies & babysitters).

· Childcare provision operating for less than 6 days a year.

· Babysitting between 6pm and 2am outside the child’s own home.

· Babysitting in hotels – comprising of care provided for children of guests (no more than 2 families) between 6pm to 2 am. 

12.
Exempting activity based provision from compulsory registration that meets all of the following criteria: 

· It offers no more than 2 types of activity
; 

· It caters only for children aged 3 plus; and

· Children aged 3-5 do not attend the provision for more than 4 hours. 

13. 
Exempting provision that meets the following criteria: 

· All childcare provision where each child is routinely looked after for 2 hours or less. This would cover most drop-in crèche facilities. 

· All childcare provision where each child is looked after for less than 4 hours and where parents remain on the premises to benefit from specific amenities such as shopping, leisure or religious activities. This would cover crèches in shopping or leisure centres, or in churches, which might not be captured by the first exemption above

· All childcare provision that lasts for less than 2 weeks in any year on any non-domestic premises. This would include most temporary crèche facilities at conferences, exhibitions, etc.

· Home education for children of compulsory school age, where parents employ a tutor or make other arrangements.

· Open Access Schemes (permanent or short term). This would cover supervised adventure playgrounds.

Consultation Questions, Summary of Responses & Government Response 

14.
The section below summaries the responses received during the public consultation and identifies the Government’s response. The summary highlights the key issues raised during the consultation. 
1.
Do you agree that these current exemptions provide a sound basis for exemptions under the new system of Ofsted registration?

15.
58% agreed that the current exemptions provided a sound basis for exemptions under the new system of Ofsted registration.  
29% disagreed that it provided a sound basis for exemptions.
13% were not sure or did not answer the question. 
16.
Some respondents agreed in part but said that exempted provision should be subject to some regulation or other forms of inspection and registration to ensure that minimum standards were met. 50% of those who disagreed said that all childcare for under 8s should be registered. 
17.
A number of respondents said that activity based settings should not be exempted.
18. 
Some respondents expressed concern that the quality of provision would be undermined if provision was not registered. For example, that the professionalism of staff would be undermined and that staff would not be able to promote learning and development opportunities.  However, a number of other respondents welcomed the opportunity for providers to register with the voluntary part of the Ofsted Childcare Register. 
Government Response

19.
The Government has taken a proportionate approach to regulating childcare for under 8s. Regulation by the state through Ofsted registration and inspection is not the only means of protecting children from harm. Other measures to safeguard children through the new Safeguarding Vulnerable Groups Act 2006, as well as the parents’ responsibility for making choices that are right for their families, can be equally effective. That is why, we do not intend to change the current arrangements whereby nannies and babysitters working in the child’s home, or in hotels or similar establishments, are not required to be registered by Ofsted. The degree to which parents can monitor and control the environment in which their children are cared for, coupled with the new safeguarding measures (mention in para 36 & 37) means that there is no need for the Government to extend compulsory Ofsted registration to these childcare providers caring for under 8s. 
20.
The Government has also considered a range of factors on whether activity based provision should be registered. This included the age of the children, length of time they are in the provision and the type of activity on offer. On this bases, the Government has decided to exclude from the scope of regulation, sports and activity clubs for children aged 4 plus, Saturday drama and dance schools, choir practices, study support, holiday camps for children in uniformed organisations, and music lessons and holiday course. However, before and after school childcare and holiday play schemes offering more general childcare will be subject to registration.  
21.      The Government recognises the concerns expressed about the quality of provision for those providers not required to register. That is why we have introduced measures so that providers who are exempt from compulsory registration can now choose to join the voluntary part of the Ofsted Childcare Register. This offers these providers the option to meet certain requirements and receive the benefits (that will not be available to unregistered providers) - such as support and advice from their local authority and the capacity for parents of children in their care to get tax credits and employer supported childcare vouchers. 
2.
Do you agree that our approach in considering the age of children and the length of time they may attend the provision is sensible?

22.
49% agreed that our approach in considering the age of the children and the length of time they may attend the provision is sensible. 
 26% disagreed that this approach is sensible 
25% were not sure or did not answer the question.
23.
Several respondents expressed concern that the standard of care in crèche facilities would fall and robust safeguarding arrangements would need to be in place.
24.
Several respondents said that 4 hours was too long for children to be left in unregistered care. Others said that the arrangements would be difficult to monitor to ensure that children did not stay more than 4 hours and/or that parent remained on site. Some respondents said that children could spend a lot of time overall in occasional provision and that the proposals would reduce the quality of the provision they received. A number of other respondents disagreed with the proposal to extend the period of time for which this provision can be exempt from 6 days to 2 weeks.  
Government response 
25.
Government does not believe crèches should be required to register because crèches offer a different type of service to other types of providers. Firstly, crèches care for children for only short periods of time whilst their parents undertake activities such as sport or shopping. Compulsory registration for this short period of care such provision would impose unnecessary burdens. Secondly, crèches are often in public places. Often they exist in shopping and leisure centres, and parents are constantly dropping children off and picking them up. Overall, this means that this provision less likely to be unsafe in a public environment. 
26.
Measures have been introduced to allow providers who are not required to register, including crèches to join the voluntary part of Ofsted Childcare Register if they meet the requirements.  The new Safeguarding Vulnerable Groups Act 2006 will also strengthen procedures for vetting adults working with children.
27.
 Government acknowledges the concern around the 4 hours, however it was viewed that this was a reasonable time period for children to be left in unregistered care where parents remain on the premises, which are set up specifically so that they can shop or engage in leisure or religious activities. This exemption considers the parents responsibility for ensuring the safety of their children, making choices that are right for their families and the average time for the duration of such activities. However Government will keep this time period under review in light of further evidence.
28.
The current exemption for provision that lasts for less than 6 days in any year on any premises, was designed to exclude temporary or so called mobile crèches set up to serve those attending conferences, and exhibitions. However, many events last longer than 6 days, so the Government proposes extending this exemption so that childcare that lasts for less than 2 weeks does not have to be registered.
3.
Do you agree that our proposals achieve the right level of state involvement in regulating the childcare sector?

29.
55% agreed that our proposals achieve the right level of state involvement in regulating the childcare sector.
29% disagreed that our proposals achieve the right level of state involvement and 
20% were not sure or did not answer the question.
30.
Some respondents commented that exempted provision would not be able to benefit from the support and advice of LAs (as can registered care).  
31.
Several respondents mentioned the VBS proposals. One said that the proposals placed too much emphasis on VBS. Some argued that families would need support to use the new safeguarding measures. Several respondents said that all providers should be vetted and inspected. 

32.
One provider proposed an alternative system of annual licensing for mobile crèches. 
33.
Several respondents said that details of the new arrangements should be communicated widely so that parents could make informed decisions on childcare and that providers were clear about their responsibilities. Some respondents asked for greater clarity as to which provision was exempt and that the arrangements should be kept under review.  
Government response
34.
The Government believes that an annual licensing for short term crèches would not be necessary given that most providers who are exempt from compulsory registration will be able to join the voluntary part of the OCR. The providers on this register are also eligible for the help and support from the local authority.  

35.
The Government also believes that the Safeguarding Vulnerable Groups Act 2006 will strengthen procedures for vetting adults working with children and thus support the aims of the new childcare register. Already all childcare providers (whether registered or not) owe a duty of care to children in their charge and have to act as a reasonable parent would to keep them safe.
36.
The SVG Act will provide the legislative framework for a new vetting and barring scheme. Under the new scheme, employers will be required to check the barred status of all applicants whose job involves working closely with children, including in the context of unregistered childcare. Parents employing a nanny in the family home will not be required to check their barred status but, unlike the current system, they will be able to do so if they choose to. Further to this, if an applicant is barred it will be illegal for them to work with children. Parents and other employers will commit an offence if they employ someone who they have reasonable grounds to believe is barred.

37.
The Government believes that this package of measures provides sufficient safeguards for children who will be under the care of adults. We agree that parents will need support and guidance in using the new safeguarding measures which will be incorporated into the implementation of the Act. 

38.
The Government shares the concern that communications should make clear to parents and providers details of the new arrangements, particularly the different requirements on the compulsory and voluntary registers. The Government will ensure that the requirements for being registered and the requirements that apply to providers are clearly stated to support providers in making decisions about registration and parents in choosing childcare.

4. Do you agree that the costs and benefits are appropriately assessed and that option 2 represents the best way forward?

39.
55% agree that the costs and benefits are appropriately assessed and that option 2 represents the best way forward. 
23% disagreed that the costs and benefits are appropriately assessed 
26% were not sure or did not answer the question.
40.
One respondent said that nannies should be on the EYR and OCR as they can look after children for long periods of time. Another respondent said that DCFS should conduct a further consultation exercise with providers to agree a proportionate fee to enable all providers to be registered. 
41.
Some respondents said that the arrangements should be accompanied by a stringent monitoring, enforcement regime and be accompanied by a comprehensive awareness programme for parents and providers.  A number of other respondents said that there should be more state regulation of childcare. 
42.
Several respondents cited concern about how exempted provision will be monitored. An LA wanted clarity about LAs’ responsibilities towards this provision.  
Government response 

43.
The Government does not believe it necessary to interfere in the private arrangements that parents may want to make for the care of their children in the family home. Parents are best placed to determine appropriate care for their children, and therefore the Government does not believe that it is appropriate to regulate in this area. However, nannies are eligible to join the voluntary part of the Ofsted Children Register, where parents will be eligible to claim financial support.  
44.
Where parents use un-regulated care it is important that they are encouraged to be vigilant, reporting any concerns they may have about safety and protection of children to their local authority social service department or to the police. If parents believe that care is not registered but should be they should discuss their concerns with Ofsted. 

45.
Any provision that is not required to register on the Early Years Register or the compulsory part of the Ofsted Childcare Register will be encouraged to join the voluntary Ofsted Childcare Register so that they are able to show parents that they are operating in a recognised framework. In addition, existing legislation in the Childcare Act 1989 and Health and Safety at Work 1974 already provides safeguards to ensure that children are safe. The new SVG Act will provide added safeguards. 
46.
The Government believes it appropriate that providers should pay a reasonable fee when they initially apply to be a childcare provider and thereafter an annual fee towards the annual maintenance of their registration. These fees also include a contribution towards the cost of inspections and investigating complaints. Decisions about the actual level of fees to be charged both for initial registration and for on-going maintenance will be considered as part of a wider review and will be subject to further consultation on fees. The Government does not wish fees to act as a disincentive and will consider the impact of registration fees on different types of providers. 
47.
It is the Government’s intention to ensure that the new registers are accompanied with effective enforcement and monitoring arrangements which will be communicated clearly. All providers which apply to be registered with Ofsted will have to meet prescribed requirements. Ofsted will have the power to check that they are complying with these requirements. Inspections will be carried out randomly and can be triggered by complaints about the provision.
48.
Where a provider is in breach of any of the requirements this may result in him or her committing an offence – for example, if he or she provides childcare whilst disqualified or employs someone who is disqualified. Ofsted will have the power to take enforcement action where providers are failing to meet the requirements, this means suspending or cancelling registration as it judges appropriate. Local authorities will need to measure accurately the supply of all types of formal childcare, including (as far as possible) unregistered provision. Information about local authorities’ responsibilities in relation to childcare provision will be contained in the Securing Sufficient Childcare guidance.

Next Steps 

49.
During the consultation period we undertook numerous discussions with stakeholders.  These discussions proved constructive and helpful. We will continue to engage with stakeholders, particularly on our strategy for communicating the new arrangements. 
� We envisage 5 categories: school study support; sports; performing arts (including dance, drama and music); arts and crafts; and religious, cultural and language studies. 





PAGE  
4

