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	1
	Executive Summary

	1.1
	The Early Years Foundation Stage (EYFS) sets out learning and development requirements which registered providers must implement in order to help children progress towards the early learning goals. It is designed to meet the individual needs of all children, reflecting their ethnicity, culture, religion or belief, home language, family background, SEN, disability, gender or ability.  

	1.2
	The Government expects providers to be able to accommodate the needs of individual children within the considerable flexibility provided for in the EYFS. It also expects providers to meet and to work with parents in delivering the EYFS so that they understand how their children are being supported to learn and develop.  

	1.3
	All early years providers who are required to register on the Early Years Register will be required to meet the full learning, development and care requirements of the EYFS, as set out in the Statutory Framework. Delivery of the full EYFS, including assessment requirements, will be a minimum requirement for receiving funding for the free early years entitlement from local authorities.

	1.4
	Given the flexibility of the EYFS the Government anticipates little need for exemptions but the Childcare Act 2006 carries forward and re-enacts provision for exemptions from the learning and development requirements. This consultation is intended to seek views on possible exceptional grounds for this, and on the necessary administrative processes.

	1.5
	The EYFS builds on existing frameworks including the Curriculum Guidance for the Foundation Stage. This is currently a statutory requirement within the National Curriculum and compliance with it is a condition placed on any provider who is drawing down the free entitlement to early years education from their local authority.  

	1.6
	From September 2008 the Foundation Stage will cease to be part of the National Curriculum and will be replaced by the EYFS as the new statutory framework governing all provision for children from birth to the end of the academic year in which they have their fifth birthday. It will be implemented by all registered early years providers, as well as those independent schools, maintained schools, and non-maintained special schools who, by virtue of section 34(2) of the Act, are not required to join the Early Years Register.

	2
	Background

	2.1
	Introduction
The Early Years Foundation Stage sets out requirements for learning and development to ensure that all children thrive, develop and enjoy learning. By meeting these requirements providers will be laying the foundations for all children in their care to make the most of their abilities and talents as they grow up. The requirements cover six broad areas and are sufficiently flexible to allow delivery that reflects the individual needs and interests of the child and helps them progress towards the early learning goals.   

	2.2
	The EYFS builds on existing frameworks including the Curriculum Guidance for the Foundation Stage. This is currently a statutory requirement within the National Curriculum and compliance with it is a condition placed on any provider who is drawing down the free entitlement to early years education from their local authority. We have not received any reports of providers struggling to comply with these requirements, nor have there been any requests for dis-application in respect of the Foundation Stage. However the Childcare Act 2006 carries forward and re-enacts the provision for exemptions from the learning and development requirements and this consultation is intended to seek views on possible exceptional grounds for this, and on the necessary administrative processes.

	2.3
	Legal Background
Current System

At present, maintained schools can apply for a dis-application from the Foundation Stage as part of the National Curriculum under the Education Act 2002. Where private, voluntary and independent sector providers claim funding for the free entitlement one of the conditions they have to meet is that they deliver the Foundation Stage curriculum. There is no provision for exemptions to this rule.

	2.4
	The National Curriculum secures for all pupils, irrespective of background and ability, an entitlement to a number of areas of learning. Its aim is to develop knowledge, understanding, skills and attitudes necessary for each pupil's self-fulfilment and development as an active and responsible citizen.  

	2.5
	Maintained nursery and primary schools can request dis-application of the national curriculum (including Foundation Stage) under  the Education Act 2002 for: 

-  individual pupils through a statement of special educational need,
-  individual pupils for a temporary period, 
-  groups of pupils or the school community to enable curriculum development or experimentation.

	2.6
	The Secretary of State's specific approval is required to disapply groups of children from the National Curriculum. For dis-applications for individual pupils the head teacher of the school takes the decision to disapply, following procedures set out through the statutory guidance on Dis-application of the National Curriculum (Revised), July 2006; and takes appropriate action, informing the local authority, governing body and parents. 

	2.7
	Moving to the EYFS
From September 2008 the Foundation Stage will cease to be part of the National Curriculum and will be replaced by the EYFS as the new statutory framework governing all provision for children from birth to the end of the academic year in which they have their fifth birthday. It brings together and simplifies the current learning and development and welfare requirements, in addition to ending the distinction between care and learning and between birth-to-three and three-to-five provision. It aims to give every child the best start in life so that they realise their potential by setting clear expectations of the learning, development and care they should experience outside the family home regardless of the type of setting they attend. It will also ensure that local authorities plan for and meet the individual needs of all children, including those most at risk of disadvantage, and in doing so, embed principles of equality of opportunity for all children.

	2.8
	The EYFS is designed to be sufficiently flexible to meet the individual needs of all children, reflecting their ethnicity, culture, religion or belief, home language, family background, SEN, disability, gender or ability. The Government expects providers to be able to work within the flexibility afforded by the EYFS Framework to plan learning and development provision in a way that accommodates the needs of individual children. It also expects providers to meet and to work with parents in delivering the EYFS so that they understand how their children are being supported to learn and develop and the importance of giving young children the foundations for learning they need to fulfill their potential.  

	2.9
	Given the flexibility of the EYFS the Government anticipates little need for exemptions but has carried forward and enacted the existing provisions from the Education Act 2002 into the Childcare Act 2006. Section 46 (1) of the Childcare Act 2006 1enables the Secretary of State to direct, in prescribed circumstances, that the learning and development requirements do not apply to a particular early years provider or to a particular description of early years providers, or apply with specified modifications. Section 46 (2) enables a provider, in prescribed circumstances, to determine that the learning and development requirements do not apply in respect of a particular young child, or apply to a particular young child with such modifications as may be specified.  



1 - For details about the Childcare Act please visit http://www.surestart.gov.uk/resources/general/childcareact/

	2.10
	All early years providers will be required to meet the full learning, development and care requirements of the EYFS, as set out in the Statutory Framework. Delivery of the full EYFS, including assessment requirements, will also be a minimum requirement for receiving funding for the free early years entitlement from local authorities. This approach mirrors the current position where delivery of the Foundation Stage Curriculum is a minimum requirement for a setting to be included on an LA directory of providers and therefore eligible to draw down funding for delivery of the free entitlement. There will be no deviation from these funding arrangements. The 2006 Code of Practice on the provision of free nursery education places for three and four year old children will remain in force but will be amended to reflect the introduction of EYFS. 2 No exceptions will be made to the funding provision for providers unable or unwilling to deliver all of the learning and development requirements.  



2 - We will consult on and issue new statutory guidance to replace the Code in 2009, reflecting the extension of the free entitlement to 15 hours and flexibility.

	2.11
	Should a parent seek an exemption from aspects of the learning and development requirements for their child, under section 46 (2) of the Childcare Act 2006, this should not impact on the eligibility of the provider to offer the free entitlement to early education to the other children in the setting. It is important that local authorities are involved in any proposal for exemption and advise parents that they will no longer be eligible for the free entitlement. 

	3
	The Proposals

	3.1
	Exemptions from the EYFS Learning and Development Requirements
The learning and development requirements of the EYFS can be delivered using a variety of approaches depending on the individual needs of the child and the environment in which care is provided. The Practice Guidance and resource materials that support EYFS will illustrate its flexibility and provide ideas for practitioners. 

	3.2
	However in order to provide a route through which requests for exemptions can be assessed and to allow for exceptional cases to secure exemption, we have identified the following circumstances where exemptions may need to be considered: 

Under section 46 (1) of the Childcare Act 

A )    Providers who lack the capacity to meet the full requirements, but should be able to do so within a specified time period, given access to the necessary support and/or training, or 

B)    Providers who base their provision on alternative approaches which conflict with the statutory requirements with respect to learning and development 

and under section 46 (2) of the Childcare Act

C)    To meet the needs of individual children, where a way cannot be found to accommodate particular learning and development requirements in provision which otherwise provides the full EYFS to all other children

Exemptions from the assessment arrangements will not be allowed in any circumstances.
 

	3.3
	Process for Providers, role of local authority, parents and Secretary of State
It is the Government’s view that the EYFS is sufficiently flexible to accommodate a range of early years approaches and is responsive to the needs of individual children. The full EYFS should be a fundamental entitlement in any childcare setting, particularly as it forms the basis of the free early years offer. Every step should be taken to accommodate particular requirements within the flexibilities of the EYFS before starting the formal procedure to seek an exemption.

	3.4
	The local authority and Foundation Stage adviser will provide advice to providers and parents considering seeking an exemption. They will show how needs can be accommodated using the flexibility of the EYFS. The local authority will also provide advice on the funding implications of exemption and the requirements of the free early years entitlement.

	3.5
	In identifying a case for exemption, providers will need to clearly demonstrate that they have genuine difficulty in meeting the requirements before seeking a direction from the Secretary of State. Providers will need to set out the specific element of the requirement they have difficulty with and consult the local authority and parents before proceeding with any application for exemption. Providers will also need to be clear that exemption from any element of EYFS will result in not being funded for their provision. No exceptions will be made to funding provision for providers unwilling to deliver the learning and development requirements.

	3.6
	Providers who wish to apply for an exemption should also consult with parents. They should set out why they feel an exemption is necessary and what alternative they will be putting in place to meet the needs of the children at the setting. Parents should be allowed adequate time to make representations to the provider. 

	3.7
	The provider should then discuss the exemption with the local authority. The provider must make the local authority aware of parents' views on the proposals. In the vast majority of cases the local authority will be in a position to help the provider accommodate the requirement without the need for exemption. Where a way forward cannot be found the provider should apply for an exemption to the Secretary of State. Such an application should include advice and an assessment from the local authority.  

	3.8
	Before making an application providers should carefully consider whether any alternative approach can be accommodated under the existing flexibility for the learning and development requirements

	3.9
	Applications made to the Secretary of State should be on behalf of the governing body or manager of the setting as appropriate and the local authority and Ofsted must be informed that an application has been made.

	3.10
	The applications to the Secretary of State should include:

• the name(s) and address(es) of the provision(s) concerned;
•  the name, position, address, telephone number and signature of the person making the application;
•  details of the learning and development requirements from which exemption is being sought, alongside a clear account, with supporting independent evidence, of why the setting cannot meet the requirements;
• a description of the alternative provision which will be offered. This should include how it will meet the needs of the children who will not be receiving the specific learning and development requirement it is replacing;
• the arrangements for monitoring, reviewing and evaluating the proposed approach including proposals for restoring the learning and development requirement when the exemption expires.

	3.11
	If the Secretary of State approves the application he will issue a direction, which may state the extent to which the learning and development requirements do not apply or modify the way in which they do apply. This direction will be copied to the Chief Inspector. The direction will detail the start and finish date of when the exemption should apply. Normally an exemption must end within 6 months but additional exemptions may be granted up to a total of 18 months. During the period of such an exemption, local authorities would be expected to use their powers, under section 13 of the Childcare Act 2006, to provide information, advice and training to support the provider to acquire the knowledge and skills necessary to meet the full requirements.

	3.12
	Where provision is based on alternative approaches which conflict with the statutory requirements and where every step has been taken to accommodate the requirement(s) within the flexibilities of the EYFS, but a way forward cannot be found, a provider may be granted an exemption for 2 years. The provider will need to be clear that exemption from any element of EYFS will result in not being funded for their provision. The exemption(s) would be reviewed at the end of the 2 year period, to see whether the circumstances which led to the decision to exempt still applied. Further exemption(s) could be sought for further 2 year periods using the procedure above after each review.  

	3.13
	If the Secretary of State does not approve the application he may identify amendments that he would find appropriate. Applicants failing to gain approval of their applications can reapply with a modified proposal at any time.

	3.14
	Ofsted inspectors will take into account the Secretary of State’s direction for exemption and will assess whether the provider is meeting the specified conditions alongside their normal judgements for the EYFS.

	3.15
	Exemption Process for Individual Children
In identifying a case for exemption, parents will need to show that they have genuine difficulty about their child meeting the requirements before seeking a direction of exemption from the provider. Where a parent makes a request that their child should be exempt from a requirement they should first approach the provider. They should clarify with the provider what their concern is and discuss together whether there is scope to meet the parent’s wishes for their child within the requirements of the EYFS.

	3.16
	The provider will need to explain the consequences of an exemption to the parent. This might include the possible exclusion of the child from group activities. Every step should be taken to accommodate the parent’s requirement within the flexibilities of the EYFS without the need for exemption. The local authority may also feel that they can not offer the funding for the individual child if the child will no longer be in receipt of the full EYFS.

	3.17
	In searching for possible solutions within the EYFS framework, the provider may seek advice from the local authority who may in turn call on their Foundation Stage Adviser and if appropriate the SEN advisers. The local authority would need to discuss with the provider any funding implications.

	3.18
	If, after exploring all alternatives, the provider concludes that an exemption is unavoidable they will advise the parent to make a formal request for an exemption. This request should include the parent’s reasoning for why they desire an exemption and feel that they can not be accommodated by the provider within existing flexibilities of delivery of the learning and development requirements. 

	3.19
	The provider should then issue a letter to the parent setting out the extent of the exemption and alternative activities that will be provided. This letter should be copied to the relevant local authority and Ofsted.

	3.20
	An exemption may last for up to 6 months. Additional exemptions may be granted up to a total of 18 months. Where a provider does not agree to grant an exemption and the parent continues to feel that an exemption is necessary they may;

• Write to the local authority setting out the reasons why they feel an exemption is necessary and alternative provision will not suffice. The letter should also lay out the advice they have received from the provider, Foundation Stage Adviser, and Special Needs Adviser.
• The local authority should then review the case with the provider.
• After reviewing the case the local authority should write to the parent and the provider giving their advice.
• The provider must make Ofsted aware of any decision to exempt a child/children.

	4
	Additional Information

	4.1
	You may find the following links useful:
The Childcare Act 2006 can be found at  
http://www.opsi.gov.uk/acts/acts2006/20060021.htm
The Childcare Act 2006 and background can also be found at http://www.surestart.gov.uk/resources/general/childcareact/ 
The Early Years Foundation Stage - consultation on a single quality framework for services to children from birth to five and Government response, which closed on 28 July 2006 can be found at http://www.dfes.gov.uk/consultations/conResults.cfm?consultationId
93
The consultation on the EYFS Learning and Development Requirements Order closed on 2 February. This Order will make the learning and development requirements of the EYFS Document statutory. The consultation, Government response and a draft of the EYFS Statutory Framework can be found at:  http://www.dfes.gov.uk/consultations/conResults.cfm?consultationId
47 
Information about and the statutory guidance for dis-applying the National Curriculum in schools can be found via: http://www.teachernet.gov.uk/management/atoz/d/disapplyingthenationalcurriculum/
We are also consulting on ‘Exemption from Ofsted Childcare Registration’. This consultation, which will close on 23 April, can be found at: http://www.dfes.gov.uk/consultations/conDetails.cfm?consultationId
44

	5
	How To Respond

	5.1
	Consultation responses can be completed on-line at www.dfes.uk/consultations/ 

or by emailing: LDExemption.CONSULTATION@dfes.gsi.gov.uk
or in writing to: Paul Oates
DfES 
Early Years Framework Division
Room GE, Caxton House
Tothill Street
London
SW1P 9NA

	6
	Additional Copies

	6.1
	Additional copies are available electronically and can be downloaded from the DfES consultation site at:

http://www.dfes.gov.uk/consultations/   

or in writing to:
Paul Oates, DfES, Early Years Framework Team,
Caxton House, Tothill Street
London
SW1H 9NA

or by emailing:
paul.oates@dfes.gsi.gov.uk

	7
	Plans for making results public

	7.1
	The Department's response to the consultation will be published by Summer 2007, and the results will be available on the DfES website.


