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Foreword

Those of us involved in the early years, whether as professionals or parents of young children, all share the same objective: to ensure young children have access to early years services - day care and education - of the highest quality.

For many years the provision of care and education of young children were perceived to be separate.  It is therefore not surprising that we have seen the emergence of different regulatory regimes for providers of early years services depending on their status.  

There is now widespread agreement that in practice day care and education are two aspects of the same service.  This is borne out by the fact that many pre-school providers registered with their Social Services Department under the requirements of the Children Act are already working side-by-side with maintained schools in delivering Government funded nursery education for 4 year olds.  Many maintained schools admit 3 and 4 year olds into nursery classes or reception classes where the focus is not just on educational outcomes but also on welfare and care.   Equally, as the National Childcare Strategy gathers pace, we will see all sectors become involved in providing or co-ordinating after school or after session care.

The time is therefore right to re-examine the scope of regulation and inspection and create a new,  more uniform regulatory regime which better reflects the needs of an integrated approach to care and education, and can respond to the inevitable challenges demanded by the growth in early years places.  The new regime must promote consistency of standards across the sectors, retain the existing safeguards currently in place which protect and care for young children, promote the delivery of good quality nursery education, but not impose new burdens on those who provide places.

This consultation paper discusses the options.  I hope you will take time to read it, discuss it with your colleagues and make your views know.  I am sure you will agree that this is an opportunity to create a better regulatory regime for all providers of early years services and for the young children who use those services.

Estelle Morris
Alan Howarth
Paul Boateng

Parliamentary Under-Secretary of State, Department for Education and Employment
Parliamentary Under-Secretary of State, Department for Education and Employment
Parliamentary Under-Secretary of State for Health

Department of Health and Department for Education and Employment

Consultation Paper on the Regulation of Early Education and Day Care

1. Introduction

1.
The Government recognises the need for good quality services for young children which promote their physical, emotional, social and intellectual health and development.  At the very early stages of a child’s life, parents properly act as the first and often the greatest influence on their children’s development and education. Nonetheless, contact with other children contributes to social development, and early education1  provides benefits.  Research shows that good quality care and education provided for children in their early years raises standards and enhances opportunities later.  Early education on its own, however, may not meet the needs of children, parents and families, especially where parents work.

2.
Services for young children are evolving.  It is becoming more common to see early education and day care brought together, making it easier for parents to find the provision they and their children need.  The trend towards integration is likely to increase, as the newly-established Early Years Development Partnerships begin to consider early years services in the round.  And the volume of services is likely to increase - for four year-olds now, and for three year-olds in the future as the provision for early education expands.  A wider variety of providers will be involved.  For example, approved childminder networks will soon be able to accept nursery education grant.  At the same time, the national childcare strategy will lead to an expansion of childcare for a wide range of children. 

3.
The Government recognises that for young children, there is no clear or logical dividing line between early education and day care.  Both must secure and promote children’s healthy  physical, emotional and intellectual development.  Yet providers of early education and day care are subject to different types of regulation despite the fact they offer very similar services to children.  In other words, there is inconsistency of regulation between sectors.  And, for some kinds of regulation, there is inconsistency between geographical areas.  Nor is it evident that the existing regulatory frameworks are well suited to adapt to changing needs and emerging services.  For all these reasons, the Government believes it would be helpful to review the regulation of early education and day care, and to assess whether a more uniform regime can be developed.  This consultation paper, which covers England only, is the first step in that process. For clarity, the box sets out the scope of the review.

SCOPE OF THE REVIEW OF REGULATION OF EARLY EDUCATION AND DAY CARE

The Government intends:

to continue to promote child protection and child welfare as well as high standards of early education and day care through regulation;


to encourage consistency of regulatory standards across all sectors;


to ensure proper separation of the provision and regulation of services;


to reflect the move towards the increasing integration of early education and day 

care, and the emergence of new types of day care services; and


where practicable, to close regulatory loopholes.

The Government does not intend:

to erode the child protection and promotion of child welfare afforded by the Children Act 1989;


to dilute the educational standards assured by Ofsted inspections of maintained schools, and of providers in the private, voluntary and independent sectors;


to reduce the rigour with which providers of day care who threaten the welfare of children will be pursued, through the courts if necessary;


to lose the experience and expertise of existing social services department registration and inspection officers, or of Ofsted registered nursery inspectors; nor

· to increase the regulatory burden on providers of services.

4.
The Government believes regulation2 of services for young children is necessary because:


the safety and welfare of young children is of paramount importance.  Reasonable and realistic standards are required to ensure these, including adult:child ratios, the background and qualifications of staff, and the nature of premises;


parents need reassurance that the service their children receive is of good quality, whether it is day care, or early education or both;


the Government needs assurances that services which are supplied in exchange for grant are of good quality and offer good value for money;


it will improve quality and raise standards in what is a diverse field; and 


it will help provide consistent standards.

5.
Equally, the Government takes the view that any system of regulation should recognise:


the well being of children is the central concern;


early education and day care are part of a seamless service for children; and


the need to provide a framework in which there is an incentive to improve standards.

6.
All  systems of regulation and inspection needs to be assessed against five key principles: consistency, so that the regulations are applied equally to all; transparency, so that both the providers and the users of the service understand the requirements, and the relationship between regulator and regulated is clear; proportionality, so that the risks are assessed and the appropriate level of regulation is applied and the overall weight of regulation is balanced against the need to encourage  the provision of the service being regulated; targeting, so that the regulation is focused on where it is needed; and accountability, so that both the regulators and the regulated understand where their responsibilities lie.

7.
This paper sets out the background to regulation (section 2); describes the regulatory frameworks (section 3); sets out the detail of the current arrangements (section 4); puts forward options for change (section 5) both for the scope of regulation and the standards to be applied (sections 5.1 and 5.2), and for the ways in which regulation might be organised (section 5.3).

2. Background

8.
A target for the provision of an early education place for every four year old by September 1998 has already been set.  It will be for local authorities to secure such places through establishing an Early Years Development Partnership which represents all the local early years interests and - with the local authority - draws up an Early Years Development Plan.  The plan will show how the places are to be secured through co-operation, collaboration and partnership between all sectors.  The Plan will also set targets for places for three year-olds, and indicate how early education is to be integrated with day care.

9.
The Department for Education and Employment is developing a national childcare strategy which will deal with the quality, accessibility, flexibility and affordability of childcare. The supply of childcare places for children of all ages, including pre-school children, will increase as the strategy is implemented, underpinned for example by the recent announcement of a £300 million investment over the next five years in out-of-school childcare. Early Years Development Partnerships will play an important part in the national childcare strategy because their Plans will cover day care for young children and its integration with education.  Early Years Development Plans should also link closely with reviews under section 19 of the Children Act 1989 and Children’s Services Plans.

10.
Early education and day care for young children therefore need to be planned together.  The pilot programme of 25 Early Excellence Centres will demonstrate how services can be integrated efficiently and effectively, and the Centres will take the lead in demonstrating how good practice can be disseminated in their locality.  In addition, all local authorities have been invited to bid for funding to support the expansion of day care integrated with early education in 1998-99, which will offer additional useful experience for wider dissemination. Because of the common, and often integrated, services provided, it also makes sense for the regulatory regimes applying to day care and early years education to be jointly assessed.

11.
The Government is committed to the reform of regulation across all social care services.  Regulation must develop over time to meet changing needs and the development of services.  The Government intends to issue a White Paper which will set out the policy for the future organisation and structure of regulation for social care services generally.  The White Paper will build on the work undertaken by Tom Burgner and set out in his report for the Department of Health Moving Forward.  The final structure of regulation of early years services will take the White Paper proposals into account. 

12.
The policy document Early Excellence - A Head Start for Every Child set out the intention to transfer responsibilities for day care from the Department of Health to the Department for Education and Employment.  The two Departments have collaborated in the preparation of this consultation paper.

3. Current Regulatory Framework

13.
Providers of day care for children up to the age of 8 - including day nurseries, kindergartens, nursery schools (which are neither maintained nor independent schools), playgroups, pre-schools and childminders - who look after children aged under eight years-old for more than two hours in any day or five days in any year, are required to register under Part X of the Children Act 1989 with their local social services department, and are visited prior to operating.  Day care is defined as ‘any form of care or supervised activity provided for children during the day (whether or not it is provided on a regular basis)’.  Once registered, they are subject to annual inspection.  Day care provision in maintained schools and independent schools is generally exempt from registration.  Outside the Children Act framework, many parents make use of informal child care provided by relatives or friends, and some use nannies, au pairs and other carers in the family home.

14.
A ‘supervised activity’ is defined in the Children Act as ‘an activity supervised by a responsible person’.  This covers a wide range such as skills-based clubs or tuition, and supervision at holiday camps and hotels, but excludes out-of-school learning activities provided by a school for its pupils.

15.
A wide variety of institutions is now involved in the provision of Government-funded early education:


maintained nursery schools, nursery classes and reception classes, and - in smaller schools - mixed age classes with older children;


independent schools finally registered with the Registrar of Independent Schools at the Department for Education and Employment;


provisionally registered independent schools named, with the approval of the Secretary of State for Education and Employment, in statements of special educational needs for identified children;


institutions registered under Part X of the Children Act 1989, including pre-schools, playgroups, private day nurseries, kindergartens and private nursery schools; and 


Portage schemes (a system of home-based provision for young children with special educational needs) registered with the National Portage Association.

16.
The Government is currently working with the National Childminding Association towards adding approved childminder networks to this list with effect from September 1998.

17.
These institutions are subject to a variety of systems of regulation, registration and inspection.  Briefly, maintained schools are inspected every four years under section 10 of the Schools Inspection Act 19963; as noted above, institutions registered under the Children Act are inspected annually by local social services departments; and independent schools are inspected about every seven years by Ofsted.  In addition, all these institutions - with the exception of maintained schools - are subject to inspection by an Ofsted nursery education inspector under the Nursery Education and Grant-Maintained Schools Act 1996 if they are in receipt of nursery education grant.  In essence, the nature of the inspection, the type of inspector, and the standards against which the inspection is measured depend more upon the type of institution than the nature of the services provided.

18.
Just over half of local authorities place responsibility for registration, inspection and enforcement under the Children Act in social services department registration and inspection units, which are separate from operational management, and have responsibility for the regulation of other services such as residential homes.  In most other authorities, regulation is carried out by other parts of the social services department, using staff who specialise in under-eights regulation.  Their management may not be independent of operational management.  In a few authorities, regulation is based elsewhere although current legislation requires accountability through the Director of Social Services.

19.
The Government has said it does not regard this diverse system of regulation and inspection, with its differing standards, as satisfactory.  It agrees with those who have argued that: the overlapping regimes need to be streamlined; unnecessary inconsistency of standards between geographical areas needs to be eliminated; and the different sectors should where practicable be treated similarly.  The Government intends to introduce a more uniform system of regulation and inspection that covers early education and day care together, and has at its heart the interests of young children and their families.  In doing so, the Government has no intention to weaken the existing protection for young children and the assurances provided for parents under the Children Act.  Nor does it intend to interfere with parents’ right to make informal childcare arrangements with relatives; this will continue to be the preferred childcare arrangement for many parents. Indeed, the Government wishes to support the role of grandparents and the extended family in providing help to parents with the pressures of bringing up children. This consultation document sets out the options for change, and invites comments on them.  It is not concerned with the issues relating to regulation of services for ‘looked after’ children in residential or foster care, which are being dealt with separately.

4. Details of the Present Arrangements 
for Regulation

4.1  The Children Act 1989

20.
Registration under the Children Act involves a large number of providers of child care: some 100,000  childminders, 5,700 day nurseries, 16,500 playgroups, 2,500 out of school childcare projects and 4,800 holiday playschemes.

21.
The framework for registration and inspection is set out in Part X of the Children Act together with associated Regulations.  Much of the detail of how standards should be addressed is covered by guidance and circulars from the Department of Health, including: decisions about whether the person managing the institution is a ‘fit person’, which includes consideration of their background, qualifications and experience; under what circumstances criminal records checks on staff should be made; requirements on premises; adult:child ratios for different ages of children; and procedures when changes to registration are sought. There is local discretion about  the detail of implementation which has led to significant variation among social services departments in the interpretation of Part X of the Children Act and associated Regulations and Guidance.

22.
Local authorities also have discretion on issues like the background and training of registration and inspection officers, and the scope of inspection.  Some local authorities routinely look at educational elements of provision, but this depends on local practice.  Whilst the statutory frequency of inspection is at least one pre-arranged visit annually, some authorities also carry out unannounced visits and there is a view that this should generally be a more explicit part of the inspection process.  Some authorities provide developmental support and advice as part of the inspection process, whilst others believe that such activity can conflict with the registration and inspection officer’s prime role of quality control.

23.
The registration and enforcement procedures can deal with some child welfare issues by imposing and monitoring requirements.  Where there are specific child protection issues these are handled by social services department staff with specific expertise, usually in co-operation with other agencies, including the police.

24.
Social services departments are accountable to committees of elected members for the responsibilities they discharge under the Children Act.  There is no requirement that inspection reports be published, although some authorities have agreed publication with local provider groups.  Other authorities take a themed approach to inspections in any year and are thus able to make comparisons between provision in the area.

25.
Enforcement action which might lead to the withdrawal of a provider’s registration is conducted by the social services department and is covered both in legislation and guidance.  Emergency action through the courts can be taken if necessary.  Providers have the right to appeal against: decisions not to register; any requirements imposed on them by the social services department; and decisions to withdraw registration.  Appeals are generally heard by a panel of members.  Providers then have a further right of appeal to the magistrates court.

26.
The Social Services Inspectorate of the Department of Health has responsibility for inspecting the work of social services departments, including services for children and adults.  These inspections are undertaken on the basis of powers vested in the Secretary of State.  A programme of thematic inspections covering aspects of social services activities is agreed on an annual basis.  It is organised so that all social services departments are inspected regularly.  At the end of each local inspection a report is published and the authority is asked to prepare an action plan to implement the recommendations.  If an authority fails to meet any duties imposed upon them by the Children Act, the Secretary of State can require them to comply within a specified period.  At the end of each national thematic inspection programme a report is prepared for the benefit both of policy makers and other social services departments.

4.2  School Inspections Act 1996
27.
Maintained nursery schools, nursery classes and reception classes are inspected by Ofsted under section 10 of the Schools Inspection Act 1996 (‘section 10 inspections’).  The scope of these inspections is largely concerned with the quality and standards of the educational provision for all registered pupils but also covers aspects of children’s welfare, including health and safety.

28.
At present, schools are inspected on a four-year cycle, but this will be extended for most schools to no more than six years once the first cycle is complete. Inspections will be more frequent in schools where the inspection report shows standards are low.  Inspections are carried out under contract by inspection teams which are led by a Registered Inspector and include a Lay Inspector.  The inspectors in these teams are recruited, trained and registered by Ofsted.  Inspection teams are themselves convened by the Registered Inspector or by the inspection contractor for approval by the Registered Inspector.

29.
Inspections are carried out against a national framework which is kept under review.  The quality of inspections and the work of inspectors and inspection contractors is monitored by Ofsted through monitoring visits and the assessment of inspection reports.  Through its quality assurance work, Ofsted keeps the system of inspections and the framework for inspection under review.  The published inspection reports provide Ofsted with extensive data for analysis.  Her Majesty’s Chief Inspector of Schools reports annually to the Secretary of State for Education and Employment on the quality, standards and efficiency of education in schools, and on related issues including leadership and management of schools, staffing, accommodation and learning resources.

30.
Where the standards of the school are found to be unacceptable, it can be designated as requiring special measures, which includes the need to produce an action plan.  Ofsted advises the Secretary of State in the approval of these action plans and closely monitors the implementation and progress made against them.

31.
Apart from inspections, schools must conform to the Education (School Premises) Regulations 1996 which (among other things) set out, but no longer prescribe, minimum teaching areas.  For  children of compulsory school age, schools must follow the National Curriculum.

32.
Circular 2/73 of the Department for Education and Employment offers advice on appropriate staffing levels for maintained nursery schools and nursery classes attached to primary schools.  The Circular recommends an adult:child ratio of 2:26, or 2:20 where the headteacher also teaches.  One adult should be a qualified teacher and the other a qualified nursery assistant.  Circular 2/73 also recommends that reception classes in primary schools making provision for 4 year olds should ensure staffing levels are equivalent to those recommended for maintained nursery classes, but there is no requirement to abide by this.

33.
Independent schools - which must have at least five pupils of compulsory school age - are registered with the Registrar of Independent Schools at the Department for Education and Employment.  Provisional registration is given first, with final registration following the satisfactory completion of checks and inspections.  These schools are also regularly inspected by Ofsted, although less frequently than maintained schools.  Independent schools do not have to follow the National Curriculum. Teachers in independent schools do not have to be formally qualified but the Secretary of State will expect at least some of them to have either appropriate qualifications or relevant experience.  In judging the premises, the Education (School Premises) Regulations are used as a general guide.  There are no restrictions on adult:child ratios in independent schools. Where an independent school fails to meet acceptable standards the Secretary of State for Education and Employment must serve a Notice of Complaint on the school.  The Notice specifies in detail the matters of complaint, the remedies required and the date by which they are to be achieved.  Failure to comply with the terms of a Notice can result in a school being struck off the register and forced to close.

4.3  Nursery Education and Grant-Maintained Schools Act 1996

34.
At the request of the Government, the School Curriculum and Assessment Authority devised, in consultation with early years experts, a set of desirable outcomes for children’s learning as they reach compulsory school age.  The outcomes do not give a detailed curriculum, but rather specify what children should be able to achieve.  This means there can be a variety of ways in which institutions work towards the desirable learning outcomes.

35.
The inspection regime was designed by Ofsted to ensure that those institutions which are not maintained schools but receive grant from the Secretary of State for Education and Employment provide an educational regime which will promote the desirable learning outcomes.  Some 15,000 such inspections will have been carried out by March 1998.  Providers in the private and voluntary sectors therefore experience two inspections: one under the Children Act (by which they are still bound), the other under the Nursery Education and Grant-Maintained Schools Act.

36.
Ofsted is responsible for recruiting, training, assessing and registering Registered Nursery Education Inspectors.  About 2200 inspectors are registered; they alone can carry out these inspections.  The inspectors work singly under contract to inspection contractors, and follow a national framework for inspection which Ofsted keeps under review.  The inspection contractors have a role in assuring the quality of inspection reports.  Ofsted monitors the work of inspectors and inspection contractors through visits and the assessment of reports.  In-service training and briefing are provided for inspectors and inspector contractors.  Ofsted also maintains the register of inspectors, sets quality standards, principles, criteria and procedures and handles complaints about the behaviour or conduct of the inspectors, the inspection process, and the inspection report.  Through its quality assurance work, Ofsted  makes improvements to the system of inspections and refines the framework for inspections.  Inspection reports are published.  Her Majesty’s Chief Inspector of Schools reports annually to the Secretary of State for Education and Employment on the findings of these inspections.

37.
If the inspector finds the educational provision is not meeting the requirements, Ofsted corroborates that view with a second inspection by an Additional Inspector or an HMI.  If the view is confirmed, the Secretary of State for Education and Employment determines whether the provider should be ineligible to receive further nursery education grant, or can be allowed to implement an action plan with a further inspection after six months to judge whether progress has been satisfactory.  Withdrawal of the Secretary of State’s grant does not affect registration under the Children Act.

4.4  Summary of regulation

38.
The Table summarises how the providers of early education and day care for children under eight are regulated.

TYPE OF PROVISION
REGULATORY FRAMEWORK
SCOPE OF REGULATION

Childminders


If providing more than 2 hours per day regularly, registered and inspected annually under the Children Act 1989
Premises, number of children, suitability of childminder



Playgroups, pre-schools, day nurseries and nursery schools (neither maintained nor independent)
Registered and inspected annually under the Children Act.  If given grant for nursery education, also inspected at least every 4 years under the Nursery Education and Grant-Maintained Schools Act 1996
Premises, number of children, adult:child ratio (depending on the age of the children), ‘fitness’ of leader or manager, (where nursery education grant is accepted) educational provision for four year-olds

Holiday playschemes


Registered and inspected annually under the Children Act


Premises, number of children, adult:child ratio (depending on the age of the children), ‘fitness’ of leader or manager

Out of school clubs


Where the club is an extension of learning activities provided by the school for its pupils, exempt from registration under the Children Act.  Where day care is provided separately from the school, registered and inspected anually under the Children Act


As above, when registered



Independent schools


Registered with the Department for Education and Employment under the Education Act 1996, and inspected under the Schools Inspection Act 1996.  If given grant for nursery education, also inspected at least every 4 years under the Nursery Education and Grant-Maintained Schools Act


Standards of educational provision, health and safety, (where nursery education grant is accepted) educational provision for four year-olds



Maintained schools


Inspected by Ofsted under the Schools Inspection Act 1996


Premises, educational provision, qualifications of teachers, adult:child ratios in nursery schools and nursery classes



5. Options for Change

39.
In 1989, the Children Act set the benchmark for the standards necessary to provide safe and good quality day care services for children under eight.  The period since the implementation of the Act in 1991 has seen the continuing expansion of such services.  Much has been achieved in improving the quality of services through the work undertaken by social services departments and by the voluntary and private sectors.  Nevertheless, one of the aims of any regulation must be to provide a framework in which there are incentives for the continuing improvement of quality, together with the ability to respond to new developments in the provision of services which meet the needs of children and their families.
40.
Too often the debate on regulation has been polarised between those who believe that Children Act standards must be applied rigidly across all settings and those who believe that applying the Act in this way stifles development of services to the detriment of children.  The Government’s view is that there is a middle path that allows reasonable and realistic standards to be applied, as far as possible, across all settings and also fosters the development of these much needed services.

41.
Within the existing framework for early education, the Government has asked the Qualifications and Curriculum Authority (the successor to SCAA and the National Council for Vocational Qualifications) to review the desirable learning outcomes alongside a review of Key Stage 1.  In particular, the Government has asked the QCA to consider whether there is benefit in defining more clearly the age at which children should start Key Stage 1.  This would bring the advantages of being able to describe education before Key Stage 1 as a distinct phase in its own right (even though many children will be in a maintained school for at least part of that phase), and to set out more clearly the type of early education children should receive in that phase.  The Government welcomes the debate which it expects the QCA will stimulate as it considers what advice to offer on these issues.

42.
There will need to be a similar debate about what constitutes good quality day care and how this can benefit children before and after they begin education.  This is especially important as the provision of childcare places expands.  The Government wants to see an increase in childcare provision.  The DfEE is developing a National Childcare Strategy which will also enhance the quality of day care.  For this development to work for children, there must be coherence and agreement over what constitutes good quality in both child care and early education.  Indeed, one purpose of moving towards a more uniform system of regulation is to facilitate the coming together of the two services, and different professional approaches, so that we can provide the best possible start for young children.

5.1  Scope and standards
43.
Under the Children Act most standards are not set in legislation but through guidance which is intended to provide clear statements of the requirements placed on local authorities, and to provide practitioners with a robust framework in which to work.  The guidance issued following the implementation of the Act set general principles that were intended to inform good practice in day care, education and related services for young children and their families.  Under education law, standards for the maintained sector are set by the National Curriculum and the framework for inspection set by Ofsted.  The desirable learning outcomes also apply across all sectors. The implication is that some changes could be made relatively easily through modification of the guidance, others would need primary legislation to give them effect.

SCOPE

The Government intends:

to ensure the regulatory framework covers all those services that will benefit from regulation; and


to make the framework flexible enough to adapt to emerging or novel forms of early education and day care.

The Government does not intend:

to allow unnecessary regulatory loopholes to persist; nor


to increase the scope of regulation without ensuring that the benefits are commensurate.

5.1.1  Regulatory burden

44.
Paragraph 6 sets out five principles for good regulation, including the concept of making regulation proportional to the assessed risks.  The principal risks that regulation seeks to reduce are those associated with child welfare and safety, but there are also concerns about the quality of children’s experiences.

Consultation question 1:  Is there any evidence that the burden of regulation under the Children Act and the Nursery Education and Grant-Maintained Schools Act is disproportionately great or insufficiently targeted, bearing in mind the risks?

5.1.2  Scope of regulation and inspection

45.
The Children Act does not cover some forms of day care, such as care for children over the age of 8 and care for young children in maintained and independent schools.  As out of school childcare expands over the next five years through the National Childcare Strategy, the Government believes it should be of high quality.  Those schemes catering for children under eight will come within the regulation arrangements which are the concern of this document, even if they also cater for older children.  But schemes such as out-of-school clubs which cater for the over-eights alone - whose needs are different from young children - are not currently subject to any regulation.  As far as care in independent schools is concerned there have been reports of providers found to be inadequate by a social services department inspector seeking to continue to operate whilst applying for registration as an independent school.

46.
Other exemptions are set out in Schedule 9 to the Children Act.  Care provided by nannies and au pairs through private arrangements made by parents is outside the Act, as is informal care provided by relatives.  The Government would need to be persuaded that benefits - especially relating to the welfare of children - would accrue from bringing into the scope of the Children Act private childcare arrangements not already covered.  Parents making arrangements which are exempt under the Act (nannies, au pairs, care for less than two hours per day) may welcome reassurance that those caring for their children are fit and proper people to do so.  In the case of nannies, it has been argued that registration would be helpful.  For the others, they could be given the opportunity voluntarily to enhance their skills through, for example, a club or association that incorporated a toy library, made available information on good quality day care, and gave the chance to discuss issues related to day care with similar carers.


Consultation question 2:  What day care provision should be regulated?  Should some of the present exemptions from regulation be removed, and if so, which?


Consultation question 3:  How should new developments, such as overnight care facilities for children be regulated?


Consultation question 4: Should there be any regulation of day care for children over the age of 8?  If so, in what settings, up to what age, and what form should it take?


Consultation question 5:  How far can the provision made by maintained and independent schools for very young children be regulated?  


Consultation question 6:  Is there merit in having some form of regulation, perhaps through registration, for nannies employed in the home, or for agencies which recruit and deploy them?  For others providing childcare not covered by the Children Act, might there be some voluntary arrangements - such as a childcarer’s group or club - where membership gave access to information on and discussion about good quality childcare?

47.
The Government believes having regulation and inspection apply across all relevant settings - bearing in mind the principles of proportionality and targeting - will  ensure the providers of services used by children adhere to the same principles of good practice, in line with the principle of consistency (paragraph 6).  This will increase the confidence of parents that their children are more likely to be well cared for and to have similar developmental opportunities, whatever the setting.

5.1.3  Standards
STANDARDS

The Government intends:


to ensure that early education and day care are inspected against clear standards.


to make those standards reflect accurately the type of service being regulated


to set out what is required of those who lead or manage a provider of early childhood services


to ensure good employment practices are followed for other staff; and


to secure equal opportunities for all children, and appropriate provision for those with special educational needs

48.
The background to the issue of defining standards is set out at paragraphs 39-43 above:

Consultation question 7:

    How should standards for early education and day care be established, and by whom? Is there a set of standards for early education and day care which can be applied across all providers - in schools as well as in other sectors? Once established, should they be set down in legislation, guidance or codes of practice?

Consultation question 8:

    Should different standards be devised for specific kinds of provision (eg where young babies are looked after; or where early education is specifically provided; or where children have special needs)? Can such standards be put into a modular framework, so that regulation can be tailored to the type of provision? How should specific standards applied to types of services be combined with general requirements on all providers?

Consultation question 9:  


       What requirements should be set for the ‘fit person’ (paragraph 21) specified in the Children 
  
       Act who leads or manages an institution?

Consultation question 10:  


        What expectations should there be of the proprietor, manager or head in relation to the 

         appointment of staff?

Consultation question 11: 


         How should the requirements of children with special educational needs be taken into 
  
         account?

Consultation question 12: 


         What standards should be set to ensure that equal opportunities are provided for all 

 
         children?

5.2  Detailed requirements

DETAILED REQUIREMENTS

The Government intends:

to review adult:child ratios for 3-5 year-old children, bearing in mind the relationship between that ratio and the quality of the service being provided; and


to review premises requirements, taking into account the wide range of premises used for services, and the ways in which the physical environment contributes to children’s experience.

The Government does not intend:

to reduce the quality of services by changing inappropriately adult:child ratios or 

premises requirements.

5.2.1  Adult:child ratios

49.
Early years settings registered with their local authority social services department under the Children Act are expected to comply with adult:child ratios set out in guidance:



0-2 years = 1:3 (Children up to the age of 2)



2-3 years = 1:4 (Children from the age of 2 up to the age of 3)



3-8 years = 1:8 (Children from 3 up to the age of 8)

50.
Where such a setting employs a qualified teacher (as recognised by the Secretary of State for Education and Employment) and a nursery assistant with a relevant qualification in child care and education, and the setting is open during the school term to provide for nursery education for 3-5 year olds, it may apply a ratio of 2:26 (or 2:20 if the teacher has other administrative duties to perform).  The ratio of 2:26 also applies to nursery provision in the maintained sector but not specifically to reception classes (see paragraphs 32-33).

51.
The Government’s view is that to ensure the welfare of very young children aged 0-3 years-old in day care provision there is no case to change the existing adult:child ratios.  But there may be scope for revisiting the recommended ratios for early years settings who make provision for children between 3 and 8 years-old, and for taking into account the qualifications of the adults.  (The Government proposes to consult separately on training and qualifications later in the year).  And, given that some children may be in settings offering an extended day, there may be scope for taking this into account when recommending adult:child ratios. Whatever new recommendations are made, the cost, practicalities and timing of implementation need consideration.


Consultation question 13:  What adult:child ratios should be defined for children of different ages?


Consultation question 14:  How should the qualifications of staff be taken into account in considering adult:child ratios?


Consultation question 15:  Should the duration of daily provision be a factor in deciding adult:child ratios?

5.2.2  Premises

52.
Guidance under the Children Act contains desirable premises standards to which the registering local authority has regard when registering and inspecting providers of early years services outside the maintained sector.  These standards take into account the type of premises - domestic or non-domestic -  the age range of the children and the type of services being provided. The Education (School Premises) Regulations 1996 (and Circular 10/96) set statutory requirements on premises standards for maintained schools, including maintained nursery schools.   The Regulations are complemented by a document (DfEE Building Bulletin 82: Area Guidelines For Schools) which contains detailed non-statutory guidance for schools on minimum space areas for nursery and reception classes.


Consultation question 16:  


Should there be uniform requirements for premises? 


Should there be scope for local interpretation of those requirements, bearing in mind the variety of premises and services?  


And does the distinction between domestic and non-domestic premises continue to be helpful as providers look for flexible ways of meeting children’s needs?

53.
Uniform requirements ensure consistency, but they can reduce flexibility, and may not be proportional.

5.3  Organisation of regulation

54.
The options displayed below consider how more uniform regulation of early years services might be undertaken.  Though they are treated separately, there are interactions between some of the options.  For example, the discussion on the interplay between registration, inspection and enforcement is linked to the propositions on how the inspections should be organised.  

5.3.1  Inspectors

INSPECTORS

The Government intends:
· to seek a way in which the existing experience and expertise of:

·  social services department registration and inspection officers; and

· Ofsted registered nursery inspectors can be brought together to enhance the regulation of early years services;

to move towards greater consistency of regulation; and


to assess whether national arrangements for the recruitment, training and registration of early years inspectors has merit.

The Government does not intend:

to reduce the expertise available to inspect early education and day care in all its forms; nor


to introduce a hidden bias towards early education or day care by the framework for recruitment and training of regulators, including inspectors.

55.
There are currently three groups of inspectors who inspect provision in the early years field.  They do so against different criteria and priorities.  Inspectors working for social services departments inspect provision registered under the Children Act; Ofsted inspectors inspect maintained schools; and Registered Nursery Inspectors inspect institutions in the private and voluntary sectors providing early education.  Some social services department registration and inspection officers are Ofsted Registered Nursery Inspectors whose multi-skilling enables them - in principle - to conduct Children Act and Nursery Education and Grant-Maintained Schools Act inspections simultaneously.  A more uniform system of regulation could be established  which would lead to the development and training of the majority of inspectors to work in this way.  This would exploit the perceived advantage of inspections under the Nursery Education and Grant-Maintained Schools Act in that they are undertaken by a group of inspectors recruited, trained and registered by Ofsted.  These arrangements set national standards for the qualifications and experience of inspectors, give some measure of competence through assessments at the end of the initial training, and provide a framework for in-service training.  As a result, the conduct of inspections tends to be uniform, with comparable standards applied everywhere.  The existence of a central register allows Ofsted to record the quality of work of its inspectors, their attendance at in-service training and to remove those whose work is incompetent.  It also gives a clear line of accountability to the Chief Inspector of Schools.


Consultation question 17: 


Should these arrangements be extended to all the inspectors who undertake inspections under the new, more uniform regime?  If so, should the existing register held by the Chief Inspector of Schools be used as the starting point?

56.
The issues to be considered are:


the need to develop further Ofsted’s existing expertise of working with social services department inspectors, such as in the inspection of care and welfare in independent schools


the cost of training and developing inspectors in both areas to broaden their competences will be higher than at present


the need to overcome perceived cultural differences between those inspecting care services and those inspecting education.

57.
Inspections under the Nursery Education and Grant-Maintained Schools Act have been criticised because they are the judgement of one inspector, in contrast to section 10 inspections (see section 4.2) where judgements are arrived at by the inspection team.  There is some safeguard, however, when the registered nursery inspector has judged that the educational provision is unacceptable, in that this judgement is corroborated by Ofsted before the report is published.  Some social service departments’ registration and inspection officers also work alone when carrying out Children Act inspections.

Consultation question 18: 

Is there an inherent difficulty with inspections undertaken by one person?  If so, what are the advantages and disadvantages of a pair of inspectors (one registered nursery inspector and one Children Act inspector) carrying out inspections together under the new, more uniform regime?

RESPONSIBILITY FOR REGULATION

The Government intends:

to ensure there is adequate separation between the provision and the regulation of services to provide independent judgements, and the advice given on the development of services;


to maintain the rigour of enforcement when standards are found to be unacceptable;


to organise inspections efficiently and effectively; and

· to secure the necessary links between registration, inspection and enforcement.

The Government does not intend

to lose the sources of local intelligence which underpin enforcement; nor


to reduce the existing expertise available for enforcement work.

5.3.2   Registration

58.
Registration is the licensing of organisations or bodies to do certain things. It demonstrates that in principle the body meets basic requirements and is able properly to provide the goods or services to the required level. Inspection and enforcement follow from registration as functions to determine if those basic requirements continue to be met and that other standards for the provision of a service are achieved. Thus, the Children Act 1989 requires services to be registered before they begin to operate so that assessments can be made about whether the staff and premises are suitable for the care of young children.  The first round of inspections under the Nursery Education and Grant-Maintained Schools Act was - for practical reasons - undertaken on providers who were already receiving grant.  The Act provides for inspections to take place in advance and,  from April 1998, Ofsted is considering how to inspect new providers before grant is made available.  The Government is in favour of such inspections.


Consultation question 19:  


Is there any reason why registration and initial visits should not take place before 
services begin to operate?

59.
It is important that the location of the registration function should be clearly defined because it is an essential element of regulation, which also includes enforcement.

60.
A number of options is possible. One is to retain regulation as a local function which might be performed within local authorities. In order to ensure independence, the regulatory units would have to be managed separately from the local authority’s early years provision. A second option is to have a local body independent of the local authority and which might report directly to a national body or unit. Third, regulation could be administered nationally through a new early years regulation unit with locally contracted registrars. If a national body were to be set up to either manage or operate the regulatory function this might be based in a new unit at DfEE or as part of Ofsted. These options could be adapted if some but not all of registration enforcement and inspection were administered locally.


Consultation question 20: in the new, more uniform arrangements, should the 
responsibility for inspection be carried out by the same organisation or the same 
people who are responsible for registration and enforcement?

61.
Integrating registration, inspection and enforcement would facilitate the maintenance of standards; make optimum use of expertise (which is limited); avoid duplication of effort since inspection is often an essential part of enforcement; offer continuity which is often welcomed by providers; and make good use of local intelligence.  Regulatory staff can be well placed to comment on how standards can be improved. However, staff involved in regulating can become over-identified with providers whom they have registered, and be less objective than they otherwise might be.  But safeguards could be introduced to reduce this risk.

5.3.3  Models for inspection and enforcement

62.
Once the options for registration are established it will then be necessary to define the models for inspection and enforcement. These processes might organisationally be separated from registration but would be governed by the standards set by the registration authority. If they were to be carried out by a single organisation there are two broad ways in which these functions could be organised, building on the present arrangements for inspecting, and taking into account options for dealing with maintained schools set out below. First, a new system could drop the Ofsted arrangements under the Nursery Education and Grant-Maintained Schools Act. The responsibility for inspection would remain a local function either based in a unit within a local authority but independent of any provider functions, or within a local unit independent of the local authority. The arrangements could elaborate on the present means of securing inspections under the Children Act. The local unit would be able to employ or contract with inspectors who could be registered by Ofsted and hence be accountable to the Chief Inspector of Schools. Wherever the inspections are located, the inspector would ultimately be accountable to the registration authority, which could be Ofsted.

63.
Second, inspections could be organised by Ofsted. The current procedures could be used in which contractors let contracts through competitive tendering to carry out blocks of work. They would be responsible for organising the work (including registration and enforcement), the employment of inspectors with the relevant care and education training and monitoring the quality reports. 

64.
Whichever of these models was adopted it would mean that responsibility for regulation would not remain with social services departments or transfer to education authority provider units. If inspection is to be separated from other elements of regulation then the options for each might be similar but the relationships between them would need to be clarified.

65.
Whether a local or national body, such as Ofsted, has responsibility for organising regulation under the new, more uniform regime, the fitting of the regulation of care, and education into any new structure will need careful consideration.


Consultation question 21: Which is the better option for the organisation of 
regulation? Are there other possibilities?

66.
Locally-organised regulation would exploit existing experience in carrying out investigations into complaints about provision and taking forward enforcement action; make use of experience of carrying out unannounced visits; eliminate the need for inspection contractors; and maintain close links between registration and inspection, if that is to continue to be arranged locally.

67.
The organisation of regulation by Ofsted would bring clear accountability and a direct line of reporting to the Chief Inspector; experience of carrying out large numbers of regular, external inspections of the work of institutions; inspections independent of the service and of the funding authority; resources dedicated to the task and therefore not able to be diverted to meet other priorities; value for money achieved through competitive tendering; experience of scheduling visits; quality control on inspection reports by inspection contractors; Ofsted’s quality assurance mechanisms enforced through contractual arrangements; and Ofsted’s own quality assurance mechanisms.  However, Ofsted currently has no experience or facility to register provision; no local base and understanding of local provider issues, and no experience of enforcement procedures.  All of these would need to be developed.

5.3.4  Development
68.
Following registration and inspection, there may be recommendations or requirements for action by a provider.  Under the Nursery Education and Grant-Maintained Schools Act, each provider is required to produce an action plan following an inspection.  These plans form part of the documentation for the subsequent inspection, and are intended to form part of a cycle of self-improvement.

69.
In some local authorities, development and support are provided by those involved in regulation.  This has contributed in some areas to the improvement of standards, particularly for child minders who can tend to feel isolated.  Other authorities have funded organisations like the Pre-school Learning Alliance and local Child Minders Associations to provide support and encourage development for individual providers and for groups.


Consultation question 22:  Would there be advantage in requiring all providers to prepare an 
action plan after an inspection to remedy weaknesses or improve standards?  How should 
judgements be made about the appropriateness of the action plan?

           Consultation question 23: 


How can support and help for development best be provided                                                                                                                                             
without compromising the independence of the regulators?

5.3.5  Relationship with inspection of maintained schools

INSPECTION OF MAINTAINED SCHOOLS

The Government intends:

in maintained schools to have the inspection of children who have not started year 1 cover the same ground as inspections of children of the same age in the private, voluntary and independent sectors; and


to take account of maintained schools which have mixed-age classes.


The Government does not intend:

to make inspections unduly onerous for maintained schools.

70.
Maintained nursery schools, together with nursery classes and reception classes in first, infant and primary schools, are presently inspected as part of the section 10 arrangements under the Schools Inspection Act 1996 which apply to all the registered pupils at the school.  How these inspections relate to the regulation and inspection of other providers needs to be considered.  There are three broad approaches:


to retain section 10 inspections on the proposed cycle, but to elaborate them so that they focus more particularly on day care as well as the education for pupils who have not yet begun Key Stage 1.  This could most easily be realised by having a modular inspection framework, and using the same modules in comparable settings outside the maintained sector;


for pupils who have not yet begun Key Stage 1, to elaborate the section 10 inspection and to add intermediate inspections at two-yearly intervals looking specifically at these children.  Under this model, schools being inspected every six years under the section 10 arrangements would undergo two additional inspections exclusively for children below Key Stage 1;


to remove pupils who have not begun Key Stage 1 from the scope of the section 10 inspections, and to inspect these pupils at maintained schools using the same arrangements which apply to the private and voluntary sectors.  Maintained schools would - outside their section 10 inspection - therefore be subject to an entirely separate cycle of inspections.


Consultation question 24:  Which of these options is preferable, or are there better 
alternatives?

71.
Retaining the inspection for young children within the inspections of maintained schools under section 10 of the School Inspections Act would:


not need a change to primary legislation 


by using inspection modules, enable inspectors to use the same inspection framework and documents as for other institutions 


keep procedures straightforward for maintained schools, particularly where children of different ages are accommodated in the same class.

72.
However, it would also:


retain two separate inspections, potentially undermining the principle of consistency


make it more difficult to convince observers that the inspection of maintained schools takes into account all the relevant factors outside education

OTHER ASPECTS OF REGULATION

The Government intends:

to monitor the standards revealed by inspection;


to ensure parents have the information they need to judge which services best meet their needs and the needs of their children;


to consider how accreditation schemes interact with regulation more generally; and



to assess how enforcement can be streamlined, and what information regulators need to do their job effectively.

The Government does not intend:

to bring unnecessary bureaucracy into regulation and reporting;





to reduce the rights of providers to put their case when enforcement takes place; nor



to levy charges for registration and inspection which would act as a deterrent to providers who should be covered by the regulatory regime to register.

5.3.6   National monitoring

73.
The nursery education inspections undertaken under the auspices of Ofsted use a national inspection framework with national inspection documents, and reports which are collated by Ofsted and placed on a database for subsequent analysis.  So far, the Chief Inspector of Schools has drawn on the database of the first few hundred inspections to make a report to the Secretary of State for Education and Employment.


Consultation question 25: 


 Should there be a nationally-agreed inspection 
framework and documents?


Consultation question 26: 


Should inspection reports be collected and analysed centrally, in addition to 
scrutiny locally by LEAs and Early Years Development Partnerships?


Consultation question 27:  


Would it be helpful to have an annual report summarising trends in inspection 
findings?

74.
There is merit in improving the consistency of regulation and to gain a national picture of standards, but it could be at the cost of a reduction in local autonomy and flexibility.

5.3.7  Information for parents

75.
Transparency of regulation is one of the principles set out in paragraph 6.  This suggests inspection reports should be made available publicly.


Consultation question 28:  


How can the reports be published without revealing personal information about, 
for example, childminders?

76.
Section 19 and paragraph 1 of Schedule 2 of the Children Act require local authorities to publish information about the services they provide themselves and, where appropriate, those provided by other organisations.  The growth in demand for day care has led many authorities either to set up their own information services or to work with local Children’s Information Services to address the needs of parents for information about the availability, range and cost of day care services in their area.  Many have expanded this to include information about what parents should expect from a day care provider.  However, this development has generally occurred with little consistency between the information provided in different areas.  In particular, few areas have readily available information on vacancies, yet this is clearly important in the context of helping parents to balance family responsibilities and work.  The Government will be giving further consideration to the best way of meeting the information needs of both parents and employers in the context of the development of the national childcare strategy.


Consultation question 29:  


How can better information services be developed, who should take the lead and 
how much information should be provided?

5.3.8  Frequency of inspection and accreditation schemes

77.
A number of organisations which represent groups of providers are developing accreditation schemes which set standards of service and test individual providers against those standards.


Consultation question 30:  


What role, if any, should such schemes play in regulation and inspection?


Consultation question 31:  


Is it possible to identify some providers or types of provision for which inspection 
frequency could be reduced? (For example, where standards have been found to be 
high, there is a well-established self-assessment or accreditation framework in 
place, or where there is an effective system of support for improvement)

78.
Involving accreditation schemes would engage an existing willingness to raise standards; tailor standards closely to the needs of the sector; and - potentially at least - simplify the inspection process.  But there would be a need to perform a system audit of each scheme; and there could be concerns about the objectivity of the internal processes of awarding accreditation.  It has also been argued that even annual inspection may not be frequent enough if a provider is not offering a good quality service, or if there are child protection issues to be identified.

5.3.9  Relationship between regulation and other responsibilities

79.
Although serious incidents of abuse in day care are rare, it is essential that the roles and responsibilities of those involved in regulation are fully understood by other parts of the social services department and the agencies which are members of the Area Child Protection Committee.  Similarly, the regulators need to understand that it is not their role to make enquiries under section 47 of the Children Act which gives social services departments duties to respond to allegations of child abuse.  Those involved in regulation will need to be able to recognise the need to refer to those with relevant experience.


Consultation question 32:  


How can protocols be developed which ensure that the best interests of children are 
not lost in confusion and misunderstanding about roles and responsibilities and 
possible action?

5.3.10  Enforcement powers


80.
When social services department registration and inspection officers act against a provider registered under the Children Act, the appeal mechanisms can be slow and cumbersome.  Ultimately, they may involve magistrates whose experience of the issues may be limited because they are rarely faced with such cases.  


Consultation question 33:  


Are there ways to speed up the present procedures? Would a tribunal or other 
model which involves people with knowledge and expertise in the field be a good 
alternative? 

81.
Such a system would take the appeals process out of the hands of elected members, where there could be a conflict of interest, and make the processes more transparent;  and both providers and regulators would be more confident of taking action which would not necessarily end up in expensive court hearings.  But a tribunal might increase the time taken for decisions in individual cases in the first instance and could cost more if people are more confident in using this approach.

82.
There are other issues in registration and enforcement that should be addressed:


Consultation question 34: 


There is no provision for suspension of day care providers, nor can they resign their 
registration.  How might this be addressed?


Consultation question 35: 


There are no requirements on providers who go out of business. Should they, for 
example, be required to inform the local authority, regulatory authority and parents?


Consultation question 36: 


Should there be a national register of people who have been disqualified from 
providing day care?  Could this be integrated with the Department of Health’s 
consultancy register? 

83.
These measures would:


give powers to suspend providers of day care and thereby reduce the dilemma faced by regulators as to whether problems merit immediate deregistration or not, and would also ensure that providers under investigation could not pose a further risk to children whilst such investigations are under way.  Suspended providers would not be allowed to care for children until the necessary investigations had been satisfactorily completed;


allow parents time to find alternative provision when closure was under consideration;and


ensure that regulators had direct access to all of the relevant information about those who were known not to be fit to work with young children.


At the same time:


there could be an increased burden from making further checks to ensure that providers do not operate illegally during suspension;


private providers may perceive a restraint on their ability to operate their services freely;and


a national register would not prevent the unscrupulous who have no criminal record and who had not been under suspicion from gaining access to children (but that is equally true of other systems).

5.3.11  Charging

84.
There are some inconsistencies in the fees for registration and inspection under the Children Act (eg for holiday playschemes).  There are no such fees for local authority provision or schools, even where they are providing care rather than education (eg for small children).  And there are no fees charged for inspections under the Nursery Education and Grant-Maintained Schools Act.


Consultation question 37: 


What is the appropriate charging structure for registration and inspection? 


Should there be a national charging regime, or should local authorities have 
discretion in this area? 


Consultation question 38: 


How can charges be made appropriate and fair, and in particular not deter people 
from registering (and, for example, leading to illegal childminding) or being 
inspected?

5.3.12  Adapting regulation to emerging services

85.
Whatever system of regulation is put in place it should not of itself restrict the development of the sector into innovative services to meet the needs of parents and their children. It also needs to take account of new developments which interact with other areas (for example the recent introduction of overnight care and how that relates to the regulation of children’s homes).


Consultation question 39:  


How should services in domestic premises which appear to constitute group care be 
treated?  If childminders become eligible to provide early years education how 
should groups of childminders working together be treated?  

6. Responding to the Conclusion

86.
The Government welcomes views on this consultation document, both in the form of responses to the specific questions, and more general comments on the paper as a whole.  Responses should be sent by 31 July 1998 to:

Debra Gilder

Under Fives Division

DfEE

Sanctuary Buildings

Great Smith Street

London

SW1P 3BT

Telephone: 0171 925 5617

87.
When, in the light of the responses to this consultation document, the Government brings forward proposals, they will be accompanied by a compliance cost assessment and regulatory appraisal.

Additional copies of the document can be obtained from: 0845 602 2260.

Summary of Consultation Questions

1.
Is there any evidence that the burden of regulation under the Children Act and the Nursery Education and Grant-Maintained Schools Act is disproportionately great or insufficiently targeted, bearing in mind the risks?

2.
What day care provision should be regulated?  Should some of the present exemptions from regulation be removed, and if so, which?

3.
How should new developments, such as overnight care facilities for children be regulated?
4.
Should there be any regulation of day care for children over the age of 8?  If so, in what settings, up to what age, and what form should it take?

5.
How should the provision made by maintained and independent schools for very young children be regulated?

6.
Is there merit in having some form of regulation, perhaps through registration, for nannies employed in the home, or for agencies which recruit and deploy them?  What form might this take? For others providing childcare not covered by the Children Act, might there be some arrangements - such as a childcarer’s group or club - where membership gave access to information on and discussion about good quality childcare?

7.
How should standards for early education and day care be established, and by whom? Is there a set of standards for early education and day care which can be applied across all providers - in schools as well as in other sectors? Once established, should they be set down in legislation, guidance or codes of practice?

8.
Should different standards be devised for specific kinds of provision (eg where young babies are looked after; or where early education is specifically provided; or where children have special needs)?

Can such standards be put into a modular framework, so that regulation can be tailored to the type of provision?  How should specific standards applied to types of services be combined with general requirements on all providers?

9.
What requirements should be set for the ‘fit person’ specified in the Children Act who leads or manages an institution?

10.
What expectations should there be of the proprietor, manager or head in relation to the appointment of staff?

11.
How should the requirements of children with special educational needs be taken into account?

12.
What standards should be set to ensure that equal opportunities are provided for all children?

13.
What adult:child ratios should be defined for children of different ages in the range 3-5 years-old?

14.
How should the qualifications of staff be taken into account in considering adult:child ratios?

15.
Should the duration of daily provision be a factor in deciding adult:child ratios?

16.
Should there be uniform requirements for premises?  Should there be scope for local interpretation of those requirements, bearing in mind the variety of premises and services?  And does the distinction between domestic and non-domestic premises continue to be helpful as providers look for flexible ways of meeting children’s needs?

17.
Should the national arrangements for recruiting, training and registering nursery education inspectors be extended to all the inspectors who undertake inspections under the new, more uniform regime?  If so, should the existing register held by the Chief Inspector of Schools be used as the starting point?

18.
Is there an inherent difficulty with inspections undertaken by one person?  If so, what are the advantages and disadvantages of a pair of inspectors (one registered nursery inspector and one Children Act inspector) carrying out inspections together under the new, more uniform regime?

19.
Is there any reason why registration and initial inspection visits should not take place before services begin to operate?

20.
In the new, more uniform arrangements, should the responsibility for inspection be carried out by the same organisation or the same people who are responsible for registration and enforcement?

21.
Should regulation be organised locally, or nationally by a body such as Ofsted? Are there other possibilities?

22.
Would there be advantage in requiring all providers to prepare an action plan after an inspection to remedy weaknesses or improve standards?  How should judgements be made about the appropriateness of the action plan?

23.
How can support and help for development best be provided without compromising the independence of the regulators?

24.
Should section 10 inspections of maintained schools be adapted to focus more particularly on day care, or should inspection of children below year 1 be through the inspection system applied to the private and voluntary sectors?  Are there better alternatives?
25.
Should there be a nationally-agreed inspection framework and documents?

26.
Should inspection reports be collected and analysed centrally in addition to scrutiny locally by LEAs and Early Years Development Partnerships?

27.
Would it be helpful to have an annual report summarising trends in inspection findings?

28.
How can the reports of be published without revealing personal information about, for example, childminders?

29.
How can better information services be developed, who should take the lead and how much information should be provided?

30.
What role, if any, might accreditation schemes play in regulation and inspection?

31.
Is it possible to identify some providers or types of provision for which inspection frequency could be reduced? (For example, where standards have been found to be high, there is a well-established self-assessment or accreditation framework in place, or where there is an effective system of support for improvement)

32.
How can protocols be developed which ensure that the best interests of children are not lost in confusion and misunderstanding about roles and responsibilities and possible action between those regulating day care and those with a duty to respond to allegations of child abuse?

33.
Are there ways to speed up the present procedures?  Would a tribunal or other model which involves people with knowledge and expertise in the field be a good alternative? 

34.
There is no provision for suspension of the registration of day care providers, nor can they resign their registration.  How might this be addressed?

35.
There are no requirements on providers who go out of business. Should they, for example, be required to inform the local authority, regulatory authority and parents?

36.
Should there be a national register of people who have been disqualified from providing day care?  Could this be integrated with the Department of Health’s consultancy register? 

37.
What is the appropriate charging structure for  registration and inspection? Should there be a national charging regime, or should local authorities have discretion in this area?

38.
How can charges be made appropriate and fair, and in particular not deter people from registering (and, for example, leading to illegal childminding) or being inspected?

39.
How should services in domestic premises which appear to constitute group care be treated?  If child minders become eligible to provide early years education how should groups of childminders working together be treated?

