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THE REPORT OF THE WAY FORWARD GROUP ON SCHOOL GOVERNANCE
Executive Summary
The Way Forward Group on School Governance was formed in April 2001 with a remit to:

discuss the way forward on governing body responsibilities and constitution in light of responses to the recent consultation exercise, focussing on those areas that attracted least consensus, namely: staffing (questions 1 and 2); other responsibilities and new duties (questions 6 and 7); size and constitution (question 9); and grouping (question 10).

This report reviews the context for the Group’s work, namely the progressive delegation of funding and responsibilities to schools and the available evidence on governing body performance.  It records the Group’s proposals for the way forward on each item covered by its remit and Members’ preliminary views on implications for governance arrangements of the proposed new model for the sponsorship of schools.  Its proposals are that:

the current prescriptive provisions relating to staff appointments in primary legislation should be deregulated and replaced with a framework of enabling powers.  Associated guidance/model policies to place responsibility for appointments outside the leadership group with the head, but with the flexibility to allow the governing body to choose to be involved (paragraph 4.6);

decisions on the dismissal of staff, save in respect of the head, should be the sole responsibility of the head with any appeal being heard by the governing body; except

in the case of VA schools, where dismissal decisions, save in respect of the head, should be taken by the head and a governor (paragraphs 4.7);

co-ordinated action through a gatekeeper function should assess proposed new responsibilities (paragraph 5.6) and, where new duties are assigned to governors, systems must be in place to plan and deliver any necessary support and training (paragraph 5.7);  

a new framework for the constitution and size of governing bodies should be based on guiding principles that allow schools the freedom to determine detailed governing body membership.  Four stakeholder groups (parents, LEA, community and school staff) should be represented on all governing bodies, and for Voluntary and Foundation schools, the founding body or equivalent.  No governing body should be smaller than 9 or larger than 20 (paragraph 6.4).

governing body procedures should be reviewed with a view to deregulating and simplifying provisions (paragraph 6.7);

no-one employed to work at the school should serve on the governing body in any category other than as an elected representative of the staff and any member of the school staff on suspension, should not be permitted to attend governing body meetings (paragraph 6.9);

LEAs’ compliance with the guidance on publication of criteria for LEA appointment of governors should be monitored and where an LEA governor vacancy exists for more than 3 months, the governing body should be entitled to propose a person for appointment (paragraph 6.12);

the term associate governor should be adopted to describe a governor appointed by the governing body from outside the normal stakeholder groups and such governors should be allowed to attend, but not vote at, full governing body meetings (paragraph 6.13);

the implementation timeframe should be set to take account of the natural pattern of turnover in governing body membership and transitional arrangements should allow excess governors to serve out their term of office (paragraph 6.14);

a permissive power for schools to group under a single governing body should define the limited circumstances in which grouping would be permissible but other forms of collaboration, e.g. joint meetings of governing bodies, should be actively pursued (paragraph 7.1);

the use of existing intervention powers in respect of schools in special measures should be promoted and supported through guidance.  The trigger points for use of the LEA’s powers should fall earlier in the process  (paragraph 8.2);

the suspension of a governing body and replacement with an Interim Executive Board as a power of last resort for use only in exceptional circumstances should be introduced (paragraph 8.3).  In view of the exceptional workload involved, the members of the Interim Executive Board could be paid (paragraph 8.4);

the awarding of a fixed term performance contract raised wide-ranging implications for the governance of schools.  Whilst it was accepted that a direct relationship between the sponsor, the school’s leadership team and the governing body was required, Members were not convinced that a private contractor should be granted a controlling interest on the governing body (paragraph 9.2).

Note  : Bold and underline denotes significant proposal

The transformation of education requires much greater scope for local discretion than is currently allowed for in the arrangements for the governance of schools.  Governing bodies must be trusted to determine appropriate arrangements that reflect their particular circumstances.  A flexible framework of the kind the Group commends to the Government in this report would allow schools, in partnership with LEAs, to tailor broad national strategic intentions to the needs of their locality.  

The de-regulation of governors’ responsibilities and governing body constitutions has the potential to unleash energies and refresh governance arrangements, freeing the largest volunteer force in the country to focus on the key task of ensuring the school system serves the talents and aspirations of all students in our diverse society.

THE REPORT OF THE WAY FORWARD GROUP ON SCHOOL GOVERNANCE

1. Introduction
1.1. The Way Forward Group on School Governance was formed in April 2001 with a remit to:

discuss the way forward on governing body responsibilities and constitution in light of responses to the recent consultation exercise, focussing on those areas that attracted least consensus, namely: staffing (questions 1 and 2); other responsibilities and new duties (questions 6 and 7); size and constitution (question 9); and grouping (question 10).

The Group met four times between 1st May and 3rd July 2001.  Its membership is listed at Appendix 1.  

1.2. This is the report on the Group’s deliberations.  It covers:

· the context for the Group’s work (sections 2 and 3);

· governing bodies’ staffing responsibilities (section 4);

· governing bodies’ ‘other’ responsibilities and new duties (section 5);

· constitution and size of governing bodies (section 6);

· collaboration between governing bodies (section 7);

· suspension of governance arrangements in the case of schools in special measures or with serious weaknesses (section 8);

· new models for the sponsorship of schools : implications for governance arrangements (section 9).

2. Background
2.1. The last 20 years has seen progressive delegation of funding and responsibilities from local education authorities to individual schools.  Schools are now largely self-managing, responsible for their own budget and accountable for all aspects of their performance.  The public accountability of governing bodies is an essential feature of current arrangements in which schools are the key unit of delivery.

2.2. These changes have inevitably brought about a dramatic increase in the weight and range of governing bodies’ responsibilities.  Since the major shift in responsibility from LEAs to schools in the late 1980s, the range and extent of governors’ responsibilities has been added to over time, without a clear sense of the overall weight, rationale and fit with role.  An internal review was conducted during summer 2000 of the role of school governing bodies, their structure, and the support they receive.  Its remit was to take a radical look at those executive and monitoring functions that went beyond the strategic role and at the support mechanisms that would help school governing bodies to become even more effective.

2.3.  The outcome of the review was the Consultation on School Governing Bodies, launched on 18 November 2000 at the National Governors’ Council’s Autumn meeting.  At the closing date for responses, some 23,000 copies of the consultation paper had been issued, and 6,514 responses received, over 5,000 of which were from governors.  Appendix 2 gives the headline results on each of the consultation propositions.

2.4. The proposals on governors’ involvement in financial management premises and admissions attracted a significant degree of support from respondents.  In addition new gatekeeping, support and recruitment measures, received strong majority support.  The Way Forward Group on School Governance has concentrated on those areas where there was ‘least consensus’, namely:

a. Staff appointments where the consultation proposed that governors’ involvement in the appointments should be restricted to the Leadership Group (head, deputies and assistant heads);

b. Staff dismissals where the consultation proposed that heads made dismissal decisions and that governors’ involvement should be restricted to the appeal stage, except in the case of the head;

c. Other responsibilities and new duties  The consultation identified current responsibilities for pupil exclusions and new duties in the pipeline in areas such as nutritional standards for school lunches, awarding pay bonuses, and accessibility plans;
d. Size and constitution  The consultation  document proposed models for each category of school,  envisaging smaller governing bodies which retained the current balance of interests (save in respect of LEA-appointed governors);
e. Grouping arrangements  The consultation proposed grouping of schools under a single governing body in certain circumstances to help support collaboration.  
2.5. In addition, in the light of the Green Paper ‘Schools* Building on Success’ proposal for new models for private and voluntary sector involvement under fixed term performance contracts, the Group has looked at the implications for governance of such schools  while developing the consultation document’s quite well-supported proposals for interim governance arrangements at weak and failing schools.

2.6. The next section of the report provides the context for the review of these issues; each subsequent section takes an issue and records the Group’s view.

3. Governing body effectiveness
3.1. Successive OFSTED inspection and research reports suggest that most governing bodies are coping well with their responsibilities and that, collectively, their performance is improving.  In 1998-99 two thirds of primary schools were found to be receiving clear education direction, compared with three-fifths in 1996-97.  OFSTED also found significant improvements in the quality of leadership and management in secondary schools, only 1 in 12 being judged to lack clear educational direction and purpose, compared with a quarter in 1996-97.  However, the Audit Commission has raised concerns over schools’ financial management, noting that perhaps  more than 1 in 6 schools have significant weaknesses in financial control and that resources are not always directed at priorities, with half of schools not fully linking their budgets to their development plans.

3.2. The new OFSTED Framework, effective from January 2000, provides for a separate assessment of the effectiveness of governing bodies in fulfilling their responsibilities.  Inspections under the new framework show that primary school governing bodies are becoming increasingly effective in carrying out their duties, and over half are very effective.  Secondary school governing bodies generally provide effective contributions to the management of the majority of schools.  However, in general, primary school governing bodies are less effective at shaping the direction of their schools and in understanding their strengths and weaknesses.  Secondary schools are generally better in these areas, but a higher proportion is failing to fulfil their statutory responsibilities, eg in respect of collective worship. 

3.3. The provisions of the School Standards and Framework Act 1998, the Terms of Reference Regulations, and the associated guidance on the role of the governing body and the headteacher, established the governing body’s overarching role.  The key provisions from the School Standards and Framework Act 1998 state;

.. ‘the conduct of a maintained school shall be under the direction of the school's governing body’ [Section 38(1)] and that

‘The governing body shall conduct the school with a view to promoting high standards of educational achievement at the school.’  [Section 38(2)]

3.4. The Terms of Reference Regulations 2000 augment these general statements by defining the three key roles of governing bodies as: setting the school’s strategic direction; securing accountability; and monitoring and evaluating the school’s performance (the ‘critical friend’).  The associated guidance on the Roles of Governing Bodies and Head Teachers outlines key functions and permitted levels of delegation.
3.5. The Group concluded that this general outline set an appropriate overarching framework, but that there was a need for a shared view of the distinction between governors’ ‘strategic’ and ‘operational’ roles.  The line was currently too blurred in some areas.  Legal provisions forced governing bodies into the operational role, when their primary purpose was to set the school’s strategic direction.  There should be a sharper focus on the governing body’s strategic role, with headteacher in a leadership role operating within the framework established by the governing body.

3.6. The Group used the following outline of the activities associated with the three key roles of the governing body as its starting point. 
3.6.1. Setting the school’s strategic direction includes activities such as:
· setting the school’s mission and ethos.  This is associated with the development and pursuit of a medium to long-term strategy for school development;
· approving the school’s development plan, targets and the allied budget plan, annually, and making links between them.  This should reflect the overall strategy set;
· setting policies, for example on performance management, recruitment and development of staff, pay, curriculum, organisation of the school, and (where appropriate) admissions.  These should be aligned with one another, and with the overall strategy;
· appointment of the head teacher.
3.6.2. Monitoring and evaluation includes:
· evaluating the school’s performance: against past performance; against other ‘like’ schools; and in the context of its operating environment; 
· monitoring progress against the approved budget, plans, and targets; and;
· reviewing and revising policies.  
3.6.3. Securing accountability includes:
· reporting to parents, the community and the LEA on performance against targets and plans, and on key developments;
· providing information to parents, the LEA, DfES and other Government agencies;  
· hearing appeals, for example on pupil exclusions, staff dismissal, under grievance procedures, and those arising from general complaints;
· schools with trustees must comply with the provisions of the trust deeds;
· decisions on the pay range, appraisal, suspension and dismissal of the head teacher; and
· taking decisions outside established policies.
3.6.4. This outline suggested that the key tenets of a governing body’s operational staffing functions fell into three main areas: activities arising from the management of the headteacher; decisions that relate directly to one or more of the governing body’s strategic responsibilities; and hearing appeals or handling complaints.  Members used this framework to assess whether the current disposition of governors’ responsibilities in the area of staffing was appropriate.
4. Governing bodies’ staffing responsibilities
4.1. At present the governing body’s executive staffing responsibilities fall into six overlapping areas.

· Appointments  The whole governing body decides on the appointment of the head and deputies (advised by a selection panel – save in the case of VA schools where the governing body has decided that the whole governing body should select).  Decisions on the appointment of other staff (teaching and non-teaching) may be delegated to the head, a governor, or a committee/panel comprising governors and the head.

· Appraisal  Governors review the performance of the head, set a performance management policy, and monitor the performance management process.  The head is responsible for implementing the agreed policy and ensuring that performance management arrangements are carried out.
· Grievance, conduct and discipline  Governing body establishes procedures, which will usually assign management responsibility for operational aspects to the head and provide for an appeal to the governing body.
· Dismissal  The decision to dismiss anyone at the school is taken by the governors’ staff dismissal committee, with a second committee hearing any appeal.
· Suspension   The governing body or the head can suspend any member of staff, but only the governing body can reinstate.
· Capability  The governors must adopt a procedure and operate it in respect of the head teacher.  The application of capability procedures in respect of other staff is the responsibility of the head teacher or other senior member of staff.
4.2. Clearly the governing body is the most appropriate body to carry out the responsibilities listed in 4.1 in respect of the head teacher, with appropriate advice from the LEA or Diocesan Authority (where appropriate), or other provider of personnel advice.  The extent of the governing body’s involvement in these matters in respect of other school staff must take account of the head teacher’s responsibilities for the internal organisation, management and control of the school.     

4.3. Members concluded that the normal expectation was that the governing body’s involvement in appointments would be restricted to the leadership group.  The leadership group was seen as key to the strategic development of the school and governors should ensure that such senior appointments reflected the ethos and long-term aims for the school.   Current legislation allowed the governing body to delegate to the head decisions on the appointment of teaching and other staff, except the head and deputy heads.  However, the way the legislation was framed could lead a governing body to conclude that the expectation was of involvement in such appointments every time.  The hierarchical model of delegation resulted in responsibility resting with the governing body unless they determined otherwise.  

4.4. There was support among Group members for the idea of legislating for ‘normal expectations’ on the degree of involvement of governing bodies in staffing matters, rather than the current prescriptive approach.  The ‘normal expectation’ was that the head would lead the process of making all appointments outside the leadership group.  This aim would best be met by deregulating many of the current provisions relating to appointments in primary legislation, and replacing them with a framework of enabling powers.  This could take a number of forms, for example greater use of secondary legislation for the detailed provisions, or secondary legislation setting out the required content of a policy statement, perhaps alongside provision for statutory guidance.  The implementation method used should be framed so as to create the scope for a more responsive framework and give schools the opportunity to create arrangements that reflected their particular circumstances.  

4.5. The Group considered the distinction between the governing bodies of VA and Foundation schools who are the employers, and the governing bodies of a Community or Voluntary Controlled school where the LEA was the employer, but the governing body exercise the powers of the employer.  The majority view was that the differences between the employer-related responsibilities of governors at different types of schools, in terms of their practical application, were limited.  The person responsible for making appointments, or dismissals, did not have to be the named employer.  There were many examples of delegation of the employer functions that provided for the necessary protection of the employers’ position with executive decision-making placed elsewhere.  Therefore any differences in approach in respect of the various categories of school would be marginal.

4.6. In respect of staff appointments, the Group proposed a model along the following lines:

· primary legislation should provide for regulations to define the respective roles and responsibilities of the LEA, Diocesan authority in the case of church schools, governing body and head teacher, in respect of staff appointments;

· legislation should provide for the Secretary of State, after consultation, to issue statutory guidance, or a code of practice, containing such practical guidance and/or model policies as appropriate concerning the staffing of schools;

· the guidance/model policies should place responsibility for appointments outside the leadership group with the head, but with the flexibility to allow the governing body to choose to be involved.  The guidance might cite circumstances where the governing body might want to adopt a policy for wider involvement in such appointments, eg where there were internal candidates.  

4.7. The governing body’s current role on discipline, grievance and capability was restricted usually to hearing any appeal.  However, on dismissal the governing body had decision-making responsibilities.  Arguably, dismissal decision-making should be aligned with these allied functions and transferred to the head teacher, with the governing body hearing any appeal. Members were clear that the current arrangements, whereby the head determined that a dismissal was required, then the governing body’s staff dismissal committee make a formal decision, with any appeal against that decision heard by a second committee of governors, introduced delay and costs into the system for no real purpose.  Teachers proposed for dismissal (except those dismissed for gross misconduct) would have been through capability procedures and would still have a right of appeal.   A greater degree of clarity over the process would help provide the necessary ‘clear line’ that would benefit all parties.  In respect of staff dismissal, the Group proposed that:

· dismissal decisions, save in respect of the head, should be the sole responsibility of the head with any appeal being heard by the governing body; except

· in the case of VA schools, where dismissal decisions, save in respect of the head, should be taken by the head and a governor.

4.8. Members were clear that this proposed approach did not change the current procedures regarding respondents following an application to an Employment Tribunal.  The LEA, governing body, or both, could be named as respondents.  Current arrangement for ‘advisory rights’ for LEAs and Diocesan Authorities would need to be maintained.

4.9. The Group felt there was a strong case for better support and training for governors on staffing matters.  Governors needed access to appropriate professional personnel advice to conduct their responsibilities assuredly.  In addition to well-founded legal advice; governors and heads needed practical support that did not take away from their decision-making responsibilities.

5. Governing bodies’ other responsibilities and new duties

5.1. Section 3.6 of this report proposes a framework for assessing the appropriateness of governing bodies’ operational responsibilities.  Members concluded that governing bodies’ ‘other’ responsibilities and new duties should be assessed against this framework.

5.2. The ‘new’ duties outlined in the consultation paper related to:

· ensuring an accessibility plan is prepared to improve the physical environment of the school and the extent to which disabled pupils can be accommodated;

· deciding on arrangements for allocating pay bonuses in schools winning School Achievement Awards;

· monitoring arrangements for ensuring that school lunches meet nutritional standards, to offer a paid meal service and to decide whether or not to provide drinking milk to children whose parents are on income support or Jobseekers Allowance;

· appointing a named governor to liaise with the LEA or social services department where the head teacher is accused of misconduct under Child Protection procedures.

5.3. Whilst Members felt there were large operational elements to these responsibilities, it was noted that they were already in the process of implementation and there was a degree of fit with governors’ current responsibilities.  The governing body’s responsibility for monitoring and evaluation included ensuring ‘compliance’ with statutory and other provisions, but that did not mean that governors should personally undertake detailed checks; rather they should satisfy themselves that the school has systems in place to ensure that requirements are met.  The Group proposed that:

· piecemeal additions to governing body responsibilities, without a proper assessment of their fit with governing bodies’ primary role, would be avoided if there was co-ordinated action through a gatekeeper function, with new responsibilities to be assessed against the framework the Group had already discussed;

· where new duties were assigned to governors, systems needed to be in place to plan and deliver any necessary support and training.  

5.4. In addition to the items discussed above, Members suggested that the Department review other areas where primary legislation was prescriptive and created inflexibilities.  There were also examples of requirements that duplicate, or add little to, other responsibilities. Two specific propositions were that the:
· current prescriptive provisions governing pupil exclusions should be reviewed along the lines proposed in section 4.4, and consideration be given to adopting a more enabling legislative framework.  It was clear from the delay in implementing the decision to change the requirement to meet to review fixed term exclusions from 5 days to 15 days, that the legislative framework on exclusions was insufficiently flexible and responsive; 

· annual requirement to set the number and grades of posts in the school should be removed as superfluous in view of the governors’ responsibility for setting the overall budget.
6. Constitution and size of governing bodies

6.1. The Group confirmed a commitment to the stakeholder model of school governance and the underlying Taylor Report principles.  Taylor’s framework stated that:
· each of the four main interest groups (local education authority, school staff, parents and representatives of the local community) can contribute to the establishment of a partnership based on their common interest in the welfare of the school;
· no one interest group should play a dominant role; and
· between them, the members of the body should be able to speak with knowledge and experience over the whole range of matters which are likely to come up for discussion.
6.2. On size, Taylor concluded that ‘The governing body should be large enough to ensure that the various interests are adequately represented, but small enough for the effective conduct of business in such a way that all members can play an active part’.  
6.3. The current six legal categories of school give rise to a total of 28 permutations of governing body composition.  In certain circumstances schools can choose between two alternative models, for example community primary schools can have a governing body of 13 or 17, but even when choice exists it is closely constrained.  For many schools it is their category, number of pupils and sector, which determines the size and representation of the governing body, rather than their individual circumstances.  Members recognised a need for greater flexibility than the current models allowed, so that schools could adopt a size and constitution that reflected their particular circumstances.  This would require an alternative to the current approach of specifying number of places in each category of governor by type and size of school.
6.4. The Group proposed a new approach to the constitution and size of governing bodies based on a set of guiding principles that allows schools the freedom to determine the detailed membership of their governing body within that framework.  The guiding principles should comprise the following elements.  
· The following stakeholder groups must be represented on the governing body;
· parents;

· staff employed to work at the school;

· LEA appointed governors;

· members of the community; and

· in the case of Voluntary and Foundation schools, the founding body or equivalent.

· at least a third of the places on the governing body should be taken by parents of children at the school;

· staff employed at the school should take no more than a third of the available places.  This figure would be assumed to include the head teacher, whether or not he/she chose to be a governor.  At least one of the places should be taken by a teacher.

· one fifth of the places on the governing body to be filled by LEA appointed governors (in the case of VC and Foundation up to one fifth, and VA schools up to one tenth).  The LEA may determine to reserve places from within its allocation of places for minor authority representatives;

· at least one fifth of the places to be filled by members of the local community, including the business community, co-opted by the governing body (not applicable to VA schools).  The governing body may decide to invite any minor authority to nominate a person for co-option;

· at voluntary controlled schools and foundation schools, up to and including one quarter of the places reserved for appointment by the foundation/partnership;

· at voluntary aided schools, the foundation governors, of which at least one fifth must be parents, outnumber the other governors by two;

· no governing body should be smaller than 9 or larger than 20.

6.5. These principles had been devised in the light of the current composition of governing bodies and to achieve an appropriate balance between producer and consumer interests.  For example under the current models the governing body of a community secondary school with over 600 pupils has 30% places filled by parents, 25% by the LEA, 25% co-opted, and 20% staff.  Whilst it had not proved possible to achieve such a close match for all types of school, the Group felt the advantage lay in having the simplest possible list of principles that applied across all types of schools, for example all schools to have a third of places taken by parents.  The Group recognised that the Government had increased the number of parents on governing bodies from September 1999 and was likely to want to retain the strength of the parental voice.  Similarly, foundation governors at Voluntary Aided, Voluntary Controlled and Foundation schools represented distinct interests and their position should be assured, but without reducing significantly the flexibilities available to these schools to determine a governing body that reflects their particular circumstances.  To retain flexibility, minor authorities were not identified as a stakeholder group in their own right, as they may be included under the local authority or community categories.

6.6. The current category of ‘co-opted’ governors would be renamed ‘community’ governors to give them a title that reflected the stakeholder group concerned, rather than the method of selection.  This raised the issue of whether the terminology for other schools, for example Voluntary Aided and Voluntary Controlled, properly reflected their stakeholders.  Consideration could be given to giving such schools the option of using the term community foundation governor.  This might sit well alongside the use of the term parent foundation governor at such schools.  For Voluntary Controlled there was a case for adopting a similar arrangement as applied for Voluntary Aided schools, whereby appointments to the foundation category would, in part, meet the parental proportion.  This would increase flexibility for such schools while preserving the principles proposed.  

6.7. In addition all governors would be eligible to vote on the co-option of community governors.  Removing the distinction in voting rights for this category of governor helpfully simplified arrangements and recognised the community as an equal stakeholder group.  The group noted that there were many similar examples where procedures for the conduct of governing body business added unnecessary complications.  The Group proposed that the Department:

· review the regulations on governing body procedures with a view to deregulating and simplifying provisions so as to free governors from consulting the rule book and allow them to concentrate on education business.

6.8. On size of governing body, at present primary school governing bodies range from 9 to 17, secondary schools 17 to 21 and special schools 13 to 17, plus additional co-opted governors (e.g. minor authority governors).  While governing bodies need to be large enough to represent all the key stakeholder interests and to undertake all necessary functions, it has been argued that the current size of governing bodies is not always compatible with the efficient despatch of business and minimises the incentive for some governors to play as active a part as they might.  The Group concluded that 9 was the smallest viable number in view of governors’ responsibilities and that the maximum size of governing body should be set at 20.  

6.9. Members were concerned at the scope within the current arrangements for staff employed at the school to appear under several categories.  This disturbed the balance between the stakeholder groups.  There was some evidence from inspections that a preponderance of school employees on the governing body could lead to a closed approach to dealing with issues and a tendency not to tackle weaknesses.  In addition there had been cases where a suspended member of staff had continued to attend governing body meetings as an elected representative, so hampering the governors’ ability to consider business.  The Group proposed:

· no-one employed to work at the school should serve on the governing body, other than as an elected representative of the staff, save as ex officio in the case of the head teacher;

· any member of the school staff on suspension, should not be permitted to attend governing body meetings.

6.10. The NAGM representative did not support the proposal that school employees should be prevented from serving on governing bodies, other than as elected staff governor representatives. This was primarily, but not exclusively, because of a continuing concern about the legality of the proposal. The NAGM representative did however support the proposal that the proportion of the governors employed to work at the school should not exceed one third.

6.11. Other members of the Group considered carefully this concern but concluded that the proposal was secure in principle and that the best course of implementation was the restriction as proposed.  All members of the Group were in agreement on the basic proposition that the number of school employees on governing bodies should be restricted to one third.  There was no divergence of view on the principle, but on the method of implementation.  Other members were clear that restricting school staffs’ avenue on to the governing body to the staff governor category was the most straightforward and sensible way of implementing the proposal.  The alternative would be a more complex system which would be unworkable for governing bodies to operate as the number of places in the staff category would not be fixed, but would alter depending on the number of other governors who were also staff.  In addition, other Members felt that the legality of the principle had been addressed in their deliberations, and that any question over the legality of the detailed method for implementation of the proposal could be addressed in the course of preparation of, and consideration of, the necessary legislation.

6.12. Members also considered whether a similar restriction on the proportion places taken by parents should be introduced.  On balance the Group concluded that a flexible approach would be to allow the appointing body (eg the LEA or the Foundation) or the other members of the governing body (in the case of the co-option of community governors) to determine whether the appointment or co-option of a parent on to the governing body would be inappropriate.

6.13. Similarly the Group decided that rather than specify a minimum number of governors in each category, schools should be given the choice as to whether the advantages of a small governing body outweighed any potential disadvantages associated with a single representative in a group.  However, in the case of Voluntary Aided schools where the parental group is formed in part from the foundation group (appointed) there should be elections for at least one of the parent governor positions.  

6.14. Members were keen to see LEAs publishing the criteria and process by which they identify candidates for appointment and the opening up of LEA lists beyond the political network.  The Code of Practice on LEA – School Relations supported that view, and that authorities should ensure appointments are made promptly, normally within 3 months of a vacancy occurring.  The Group proposed that the Department:

· monitor whether LEAs are complying with the guidance on publication of criteria for LEA appointment of governors;

· consider whether to provide for a governing body to propose a person for appointment as an LEA governor in cases where a vacancy had existed for more than 3 months.

6.15. Governing bodies benefit from being able to draw on expertise from outside their formal membership.  The Group felt there was advantage in extending and giving greater prominence to the appointment of additional members to the governing body.  Such members bring specific skills and/or knowledge and attendance can be a pre-cursor to joining the governing body as a full member.  Current arrangements allow for such  people to join committees of the governing body, and for the governing body to accord such committee members voting rights.  The Group proposed that:

· the term ‘associate governor’ should be adopted to describe a governor appointed by the governing body from outside the normal stakeholder groups;

· anyone appointed as an associate governor should be allowed to attend full governing body meetings, but such membership should not attract voting rights.  The current arrangements giving the governing body the discretion to determine whether associate governors should have voting rights on committees should be retained. 

6.16. For schools the September 1999 governing body reconstitutions felt like recent events.  The workload implications, for LEAs, Dioceses and schools, of a further round of reconstitution and amendments to Instruments of Government would represent a distraction from more important tasks.  The Group proposed that the Department provide for:

· a long timeframe for implementation allowing schools and LEAs to determine the optimal time for them to move to the new framework;

· the timeframe should be set to take account of the natural pattern of turnover in governing body membership, i.e. that all governors now served four year terms;

· transitional arrangements to allow excess governors to serve out their term of office if individual governing bodies wished.

7. Collaboration between governing bodies

7.1. The consultation document suggested that there might be a case for reintroducing grouping of schools under a single governing body as a means of facilitating closer collaboration, and cited a range of circumstances where grouping might be beneficial.  In particular, a number of LEAs have been promoting federated schools where a single head might be in charge of two schools.  In these circumstances, reporting to two separate governing bodies can lead to increased pressure.   Several Group members felt that a single governing body for a school was important for identity and accountability.  However, a permissive power might be acceptable, provided the circumstances in which the power could be used were appropriately limited.  Members felt that fruitful forms of collaborations were:

· appointing/co-opting a governor onto two schools and giving him/her special responsibility for promoting links;

· appointing a bursar or clerk to serve two schools and act as liaison officer.

7.2. In addition, the Group asked the Department to consider whether it would be possible to provide for two or more governing bodies to meet jointly, regularly or occasionally, as a means of promoting closer working without the necessity to group the schools formally under a single governing body.  Another option would be for committees to meet jointly.

8. Suspension of governance arrangements : schools in special measures 
8.1. The Group considered the proposal set out in the consultation document that in exceptional circumstances the governing body of a school in special measures should be replaced with a smaller interim body.  This proposal had attracted support from 65% of respondents to the consultation document, with 77% agreeing that the triggers for that action set out in the consultation document were appropriate.  

8.2. In Members’ view, there was greater scope to use the powers already available to the Secretary of State and to local education authorities to intervene in schools in special measures.  There was a need for clearer guidance about the use of existing powers and encouragement to LEAs to consider them more explicitly.   Where an LEA had decided that there was no need to appoint additional governors, or to withdraw delegation from the governors of a school in special measures, there is already a requirement for this to be explicitly stated.  Members also proposed that the trigger points for use of the LEA’s powers might fall earlier in the process, from the oral feedback when a school was found to have serious weaknesses, and from confirmation of HMCI’s corroboration that a school requires special measures.  

8.3. Members of the group agreed that, subject to consideration of the proposal above, the suspension of a governing body was a necessary power of last resort.  This power should be for use only in exceptional circumstances, where the governing body is unable to move the school forwards, either because it is directly complicit in the school’s failure, or because of the extreme nature of the challenge facing the school.   In such circumstances the Secretary of State, or the local education authority with the Secretary of State’s agreement, should have the power to replace the existing governing body with a smaller Interim Executive Board.   The Board membership must reflect the local community and take account of any church or foundation interests, on which the Diocesan authority should be consulted.

8.4. The primary task of the Board would be to secure, in partnership with the senior management of the school and with the local authority, rapid sustainable change to the school’s performance and secure governance arrangements that will continue the improvements.  Towards the end of the Board’s term, there would be advantage in a period of double running with the new governing body, supported by a transition plan, so that the outgoing IEB could support the governing body as they took back their responsibilities. 

8.5. The Board would take over the responsibilities of the suspended governing body, recognising that in the extreme circumstances in which the power would be used, there was likely to be a greater need for operational governance support to the senior management team, in particular in establishing appropriate systems for governor monitoring of the school’s performance.   There might also be additional demands on governor time arising from the need to handle staff competence or pupil disciplinary issues.  This justified the proposal that members of the Interim Executive Board should be paid.


9. New models for external partner involvement in schools: governance arrangements
9.1. The Green Paper: Schools Building on Success proposed a ‘new model’ for involving external private contractors or voluntary sector sponsors in the running of schools.   Under these proposals an external private contractor or voluntary sector sponsor would take responsibility for a school against a fixed-term performance contract, of say five to seven years.  The Green Paper identified two different contexts in which these contracts might be appropriate: for weak or failing schools; and for successful schools embarking on a radical improvement strategy or seeking to develop a more distinct identity.  At its final meeting the Group considered briefly some of the implications of the proposed new models for the school governance arrangements.

9.2. Members highlighted the wide-ranging implications of the new model for external partner involvement on the arrangement for the governance of schools.  They recognised that the external sponsors would need the authority to impact on school leadership so as to fulfil the requirements of the performance contract.   A direct relationship between the contractor, the school’s leadership team and the governing body would be required to make the arrangement work, but Members were not convinced that a private contractor should have a controlling interest on the governing body.  However, the Group accepted that different considerations applied where a Church, faith group or other voluntary body, rather than a commercial body, was the contracting party.  In all cases it was essential that any change to normal governance arrangements to cater for the particular circumstances of these schools did not disturb current accountability requirements and maintained representation by consumer interests.  

10. Conclusion

10.1. The Government’s aim of encouraging innovation to support transformation of education, particularly secondary education, in the future requires much greater scope for local discretion than currently allowed for in the arrangements for the governance of schools.  Governing bodies must be trusted to determine appropriate arrangements that reflect their particular circumstances.  A flexible framework of the kind the Group commends to the Government in this report would allow schools, in partnership with LEAs, to tailor broad national strategic intentions to the needs of their locality.  
10.2. Innovation requires a flexible and more responsive framework, and prescription is a burden that acts as a block on innovation in the longer-term.  The de-regulation of governors’ responsibilities and governing body constitutions has the potential to unleash energies and refresh governance arrangements, freeing the largest volunteer force in the country to focus on the key task of ensuring the school system serves the talents and aspirations of all students in our diverse society.
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Appendix 2

CONSULTATION ON SCHOOL GOVERNING BODIES: HEADLINE ANALYSIS 

This headline analysis is based on 6,514 responses to the consultation document.  As some respondents may have offered more than one answer to certain questions, total percentages may sometimes exceed 100%. Similarly, some respondents may not have indicated their preference, instead offering views, which cannot be presented in this short report. The percentages below are of those answering each question.

Q1.  Should head teachers have enhanced responsibility for recruiting and disciplining staff?

Yes : 45% 
No:  51%

2% of respondents said yes to the discipline proposal and no to recruitment

2% of respondents said no to the discipline proposal and yes to recruitment

Q2.  Are these ideas for restricting governing body involvement in capability and dismissal proceedings, and in considering grievances, acceptable?

Yes:  48%  
No: 52%

Q3.  Do you agree with the role we suggest governing bodies should play in approving school budgets and financial management?

Yes:  80%  
No: 20%

Q4.  Do you agree that governing bodies should not undertake health and safety risk assessments themselves, and that sections of the Environmental Protection Act 1990 requiring governing bodies to keep school land free from litter etc should be repealed?

Yes:  82%
No: 14%

2% or respondents said yes to health and safety and no to litter.

2% of respondents said no to health and safety and yes to litter.

Q5.  Do you agree that schools which are admission authorities need only consult on their admissions arrangements every alternative year, when no changes are being proposed and there were no objections the previous year?

Yes:  86%   
No: 14%

Q6.  Do you think that any other responsibilities should be changed?

Yes: 28 %  
No: 72 %

Respondents indicated that the following should be changed:

Annual Meeting for Parents (6%)

Exclusions (4%)

Performance Management (3%)

Nutritional Standards/Meals Service (3%)

Q7.  Do you see any problems in these proposed duties for governing bodies?

Yes:  63%
No: 37%

Respondents indicated that the following would cause problems

Nutritional Standards/Meals Service (35%)

Accessibility Plans (18%)

Named governor for child protection (8%)

Pay Bonuses/School Achievement Awards (6%)

Q8.  Do you agree that there should be ‘gate-keeping’ to prevent new responsibilities being given to governors without consideration of the total load?

Yes:  94%
No:  6% 

Q9.  Do you see advantages in moving to the revised models suggested in Annex B? 

Yes: 39 %
 No: 61% 

Q10. Do you agree that grouped governing bodies should be possible?

Yes: 39%
No: 61%

Q11.  Do you agree that local education authorities and the Secretary of State should be able to remove whole governing bodies?

Yes: 63 %
No: 37 %

Q12.  What do you think about the proposed “triggers”?

Agree:  79%
Disagree: 21 %

Q13.  Do you agree that the local authorities should be able to pay additional or “interim” governors?

Yes: 33 %  
No: 67 %

Q14.*  Do you have any comments on priorities for supporting governor training?

Q15. * What changes would you favour to improve clerking and administrative support for governing bodies?

Q16.*  Given the limitations on resources, which would you rank as most important of the following on a one to four scale: additional clerking and administrative support; governor expenses from outside the school budget; an honorarium for chairs; ICT support for chairs/governors?

· Answers to questions 14-16 are too complex to present as headlines but generally supported consultation paper proposals on training, clerking and governor support.

Q17.  Do you agree the NPQH and leadership training should emphasise the role of head teachers in making governing bodies better informed and more effective in monitoring performance standards?

Yes:  93%
No: 5 % 

Q18.  Do you agree that the LEA EDPs should set a target for filling governor vacancies?

Yes: 64 %
No:  36 %

Q19.  Do you agree that LEA s should try to ensure that schools are carrying no more than one governor vacancy?

Yes: 71 %
No: 29 % 

Q20.  Do you agree that a national or regional register should be set up to identify prospective additional governors?

Yes:  70 %
No:  30 % 
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