Summary report of responses to consultation on the recognition of professional qualifications in the European Union

Background

The proposal for a Directive of the European Parliament and of the Council on the recognition of professional qualifications was introduced at the Barcelona Summit in March 2002 and presented to the Internal Market Consumer and Tourism Council on 21 May 2002.  The Commission presented the draft legal text to Member States on 4 June 2002.  

Consultation on the draft Directive was launched in the UK on 1 July 2002 and closed on 30 September 2002.  

The summaries and comments that follow reflect the responses received by the Department for Education and Skills, the Department of the Environment, Food and Rural Affairs, the Department of Trade and Industry and the Office of the Deputy Prime Minister.  Respondents are listed at the end of the document.  A summary of the responses received by the Department of Health will be published shortly.
Executive summary

There was general support for the proposal’s intent to rationalise and simplify the directives covering the recognition of professional qualifications.  Concerns were limited to new provisions which went beyond consolidation of existing legal text.  A number of respondents welcomed the relaxations proposed for service providers, but there was strong reaction to the relaxations in some quarters, on grounds of public safety and protection and animal welfare.  There was general support for the introduction of common platforms, subject to clarification of the means by which they would operate.  The ability of a single committee to reflect the full range of professional interests covered by a single directive was also a cause for concern.  

Legal and procedural issues

A number of respondents pointed to the likely need for changes in existing UK primary and secondary legislation, if new proposals to relax rules governing the provision of services were to be adopted.  Legislation likely to be affected includes:

Architects Act 1997

Care Standards Act 2000

Chiropractors Act 1994

Dentists Act 1984

Farriers (Registration) Act 1975

Medical Act 1983

Opticians Act 1989

Osteopaths Act 1993

Regulation of Care Act (Scotland) 2001

The Diving Operations at Work Regulations 1981

The Gas Safety (Installation and Use) Regulations 1998

Veterinary Surgeons Act 1966

Assessment
The legal base of the draft Directive may be by unanimity rather than by qualified majority voting.  UK nationals may enjoy less favourable conditions than other EU nationals when seeking to supply services in the UK as a consequence of this provision (reverse discrimination).  DfES legal adviser is seeking opinion of the European Council Legal Services on the interpretation and application of relevant Treaty powers.

Partial access to professions

Some concern was expressed at the proposal to allow partial access to professions involving two distinct and autonomous activities, on grounds of public safety and protection.  This was particularly so in the case of healthcare professions.

Extracts from comments

“we are concerned that the proposed fragmentation of autonomous activities envisaged in article 4(3) could have adverse consequences for patient care in some healthcare professions” 

“we share the Commission’s view that this provision will only be used in extreme cases, where there is no obvious link between the autonomous activities and where the imposition of a compensation measure is not practicable………we are very concerned that partial access to a particular profession could not be adequately policed and there are serious implications for a practitioner who goes beyond their particular area of expertise”   

Assessment
A balance should be drawn between enhanced employment opportunities for some outward migrants and the potential for inward migrants to be inappropriately qualified or experienced for specialisms within a profession.  We should seek further clarification of the intent and scope of this provision. 
Provision of services

A number of respondents welcomed the proposal to allow a service provider to operate for sixteen weeks in a year on home state registration without having to seek and secure formal authorisation or registration in the host Member State.  There was strong reaction however from the health professions and some other quarters on grounds of public health, safety and protection and animal welfare.  Furthermore, the proposal as drafted may leave service providers in contravention of current UK legislation.

Extracts from comments

“[we] would like the 16 week period extended and if this is not possible then… would like the analysis on a case by case basis to be strengthened” 

“[we] support the 16 week limit”
“this provision represents a serious threat to the interests of patients throughout the EEA………there would be no means of preventing a professional found guilty of misconduct or poor performance in one Member State from practising in other Member States since the host State regulatory body would be unaware of the service provider’s intentions within its jurisdiction………where the profession is regulated in the host State but not in the service provider’s State of establishment, it will not be possible for the host competent authority to be assured that the service provider is competent and fit to practise – more importantly nor could the public have any such assurance………the effect is that regulators would not be able to ensure sufficient patient protection at all times” 

“we would have serious concerns if the Directive had clauses allowing [services] to be carried out whose…competence had not been assessed as meeting current UK Legislative and Normative standards.  The situation could seriously affect consumer and public confidence………the 16 week threshold would be in contravention of Safety Regulation” 

“protection of the public would not be served………the individual is not required to notify the host State of their activities and consequently it would not be possible to pursue any complaint in the host State concerning the conduct or the competence of the service provider”
“we have concerns that a healthcare professional from any EU country would be allowed to work for up to four months every year in the UK without registering with a UK regulator” 

“the alternative of assessment on a case-by-case basis must be retained” 

“however if the proposed assessment on a case-by-case basis is via a very simple basis without the possibility of delay and disruption the proposal may work satisfactorily” 

“we welcome that cross-frontier services are explicitly included in the new proposal” 

“in order to ensure a high level of human health protection, [we] would want derogation for health professionals from Articles 5-9 in the new Directive” 

“the current proposal would undermine cross border provision of services and consumer protection in so far as it allows a variety of ways of recognising professional qualifications” 

“to be able to provide services for up to 16 weeks without registering with the host state is contrary to UK law and is highly undesirable” 

“ the Directive places too  much emphasis on free movement at expense of consumer protection” 

“foreign veterinary surgeons providing up to 16 weeks per year would not be under jurisdiction of the Royal College of Veterinary Surgeons but under the governing body of their country of origin……… they would not be obliged to tell the regulatory body in host country of their presence………[it] is essential that veterinary surgeons working in the same country do so within the same code of ethics” 

“[we] would want to ensure that all those providing services in the UK notify the Royal College of Veterinary Surgeons so that enquiries could be made of [the] member state establishment………the public would wish to be assured that they have redress against people in event of negligence/misconduct” 

Assessment
Simpler conditions for cross-border provision of services contribute to mobility and freedom of movement.  However, regard should be paid to public safety and patient health under any new regime.  Appropriate safeguards may be secured if simpler, fast track vetting were applied, for example, the host Member State could be notified in advance of the provision of services by the intending supplier, so that minimum checks, relating to legitimacy of entitlement to practice, may be carried out by the regulatory body, albeit within limited timescales.  Provisional registration could then be granted to ensure compliance with UK legislation.  Regulatory bodies may have to accept any additional administration necessary, as the price for securing the level of protection they are recommending.  We should work towards finding a balance between the gains from enhanced mobility and effective public health and safety protection.
Common platforms

There was general support for the introduction of common platforms, subject to clarification of the means by which they would operate.  There are some concerns that standards might be imposed or set at the minimum common level.  

Extracts from comments

“the setting of standards and the recognition of qualifications are matters for the competent authorities and not the professional associations” 

“we understand [the effect would be] not simply confined to those States which are part of the original platform……… We are concerned that the implementation of platforms across the EU in this way could result in the lowering of standards in some States………Further without minimum standards to underpin common platforms, the ability of individual States to maintain standards of practice would only be as strong as the weakest member”  

“we must accept that in other countries the principle of self regulation has not been discredited by other professional groups in the way it has occurred in the UK ………where professional associations have established systems to regulate the workforce which achieve their objective we must not seek to impose our preferred structural arrangements” 

“the introduction of ‘common platforms’ for mutual recognition of professional qualifications is considered to be a sensible approach to take as long as they do not dilute the quality of standards professionals need to meet in any member state” 

“we welcome the recognition of ‘common platforms’ for a given profession established at the European level” 

“we are strongly in favour of common platforms” 

“[we] strongly welcome common platforms………a common platform will facilitate free movement and the provision of services across the EU/EEA” 

“[we are] particularly in favour of common platforms and suggest the emerging Certificate for Informatics Professionals could be used” 

“yes, we would welcome the introduction of a common platform … on the proviso that a common standard of competence … is established and that applicants had demonstrated that competence in their [home] state using for example a European Standard” 

“the mechanism for the introduction and application of common platforms needs clarification.  The concept… has considerable merit but also carries the risk of lowering standards”  

“the Directive fails to address quality control within professions on a pan-European basis, that is ensuring consistency of standards…the ‘common platform’ does not describe how this should be achieved”
“[there is] great danger in continuation of sectoral directives as Commission has refused to act on clear infringements of the veterinary training directives …. veterinary medicine would be better served by adoption of general directive and a common platform” 

Assessment
Common platforms have the potential to facilitate free movement and provision of services, particularly under the general system in areas where common standards do not currently exist.  There seems to be no added value in the case of sectoral directives, where harmonisation is already effected.  The processes applying to the determination of common platforms are not clear - the place of regulatory bodies in particular needs attention, as conflicts could arise if other professional associations were active in areas subject to formal regulation.  We should seek further clarification of intended processes.              

Certificates of experience
Concern was expressed that that use of the term ‘Company Director’ in place of ‘Manager of the Undertaking’ would greatly reduce the number of people obtaining a certificate of experience.  

Supporting comment
“ a company director need have no exposure to or use the particular skills to which the experience relates” 

Assessment

It would be unfortunate if opportunities for craft workers to seek employment across the EU were limited by drafting changes made to the text, which placed their eligibility in doubt.  As the draft Directive proposes no changes to provisions relating to certificates of experience, the original wording for these provisions is to be preferred.

Specific professions

Extracts from comments

“applying general systems as the default position in cases where applicants fail to meet the minimum training requirements of the sectoral system will undermine the integrity of sectoral system”
“ideally the Architects Directive should be retained” 

“architects can only achieve the extent of knowledge prescribed by a term of 5 years… duration, not four, and the… minimum requirement [should] be amended accordingly” 

Knowledge of language

An appropriate knowledge of language was considered essential to effective and safe practice of a profession.  A minority of sectors would like proficiency in language to be a part of the recognition process.  

Extracts from comments

“It is unclear whether the article enables regulators to test language proficiency of migrants at the point of registration……… the ability to communicate in the language of the host State must be a pre-requisite to the registration of health and social care professionals” 

“we advocate that the knowledge of languages should only influence access to the profession and not the recognition of qualifications” 

“we note the need for skill in the language of the host country must be proportionate to the practice of the profession but should not be used as a restrictive practice to prevent open and fair competition” 

“unclear whether this provision will enable regulatory authorities to test language proficiency at point of registration” 

“[the] ability to communicate effectively in host state should be one of the necessary skills required for registration, otherwise practice of veterinary surgery in that country could endanger animal health and welfare and public health” 

Assessment
Languages competence is not currently part of the recognition procedure.  It is not clear if incorporation of case law through this Article is intended to change that position, so as to entitle the regulatory body to test language as a pre-requisite to registration.  We should seek clarification of intent and ensure the final text is less ambiguous.   
Single committee

Concern centres on the ability of a single committee properly to represent the range of expertise and knowledge necessary to represent all professions, also on how the single committee will work in practice.    

Extracts from comments

“the principle is sound but when considering the range and nature of qualifications and activity the committee could end up so large it may negate many of the good intentions set out………It may be more appropriate to have a series of committees each dealing with a specific aspect for example medicine………it is possible that discriminatory practices could creep in, by way of vested interests, and negate many of the benefits proposed” 

“a single committee of this kind cannot possibly incorporate the professional expertise and range of knowledge necessary to oversee and manage issues relating to practise across the full range of health and other professions………there must be clear arrangements guaranteeing the involvement of the relevant regulators in issues affecting their professions” 

“we would wish to ensure that individual interests of the profession are adequately represented and are not convinced that a single committee could incorporate the professional expertise and range of knowledge relating to the practice of all the professions that it seeks to represent” 

“we assume that the single Committee would operate through a series of working groups/sub committees specifically set up to deal with specialist occupations…” 

“[the Commission should] reconsider the proposal to abolish the existing advisory committee… if this is not possible, ensure that legal provision is made for the input of professional bodies, and an appeals procedure” 

“the directive should include proposals for committee structures” 

“we consider it crucial to maintain a clear separation of two existing regimes (the sectoral and the general]… as a consequence… [we] favour the establishment of different committees instead of the single one… one single committee cannot adequately manage the two different regimes” 

“want… decisions relating to the common platforms to be by majority vote and to ensure that the whole process is as simple as possible” 

“do not think that a single committee will be able to address adequately the detailed issues which will arise in relation to each profession………in absence of advisory committee and ad hoc meetings of officials it will be necessary for there to be a formal mechanism for advising on the operation of the Directive in relation to veterinary qualifications” 

Assessment
A means needs to be found of properly reflecting through a single committee the expertise and range of knowledge necessary to oversee and manage issues relating to the full range of professions covered by the draft Directive.  The Commission is proposing a sub-structure at expert level, with a mandate to advise the Commission.  It is not yet clear how this mechanism will work or whether it will be sufficient for needs.  We should continue to press for a clearly articulated advisory structure which provides the opportunity for each profession to represent its interests.

General

Extracts from comments

“we welcome the consultation paper, believing that if implemented effectively, the proposals it contains will make a significant contribution to improving market mobility across Europe” 

“the proposals provide a significant move towards greater flexibility of recognition and support for mobility…” 

“we welcome the initiative to create more free movement of professionals within the European market ………this can mainly be achieved by effecting a further simplified and clear framework for the recognition of qualifications” 

“we believe … there should be a formal requirement for the exchange of information about serious concerns about a migrant’s fitness to practice between member states” 

“the proposal is unacceptable, unworkable and dangerous as it stands” 

“the proposed Directive seems to pay little if any regard to Article 152 of the EC Treaty which provides that a high level of human health protection shall be ensured in all Community policies” 

“[we give] full support for any sensible attempt to simplify recognition of professional qualifications across member states” 

“the directive should include suitable references to codes of conduct” 

“welcome the aim to create clearer, more secure and quicker system for the recognition of professional qualifications” 

“any system allowing freer movement must be balanced by efficient quality control to maintain professional, academic and ethical standards within the profession” 

“the ability to tap into a European labour market will give many businesses and advantage compared to businesses in countries where the opportunity does not exist” 

“qualifications from other countries need to be demonstrably equivalent to those in the UK.  Key components should be comparability of qualifications and standards of training in member states and not an automatic right to work in a regulated profession in that state” 

“under the new proposals, no significant changes are envisioned in respect of professions covered by sectoral directives.  Thus, if they go through as they stand an opportunity to strengthen an area of weakness in professional regulation will be lost” 

“as the veterinary profession, through the European Association of Establishments for Veterinary Training, EAEVE, has established a robust system of evaluating provisions of veterinary training in European veterinary schools, it would make sense to incorporate at least some of the benchmarks used in this evaluation in the standards laid down in the Directive” 

“would want to find a way of including effective controls in new Directive, to ensure recognition not automatically given to prescribed list of qualifications….. the quality of qualifications can change.  Standards need to be monitored to ensure they are maintained and this needs to be co-ordinated across member states to ensure consistency” 

Respondents

Architects Council of Europe

Architects Registration Board

Architecture and Surveying Institute

Alliance of UK Health Regulators

Association of Building Engineers

Association of Chartered Certified Accountants

Association of Consulting Engineers

British Association of Social Workers

British Computer Society

British Equine Veterinary Association

British Horological Institute

British Institute of Facilities Management

British Psychological Society

British Veterinary Nursing Association

Chartered Institute of Environmental Health

Chartered Institute of Marketing

Chartered Institute of Professional Development

CORGI

Construction Industry Council

Construction Products Association

Construction Skills Certification Scheme

Consumer Affairs Division (DTI)

Engineering Construction Industry Training Board

Engineering Council (UK)

Faculty of Actuaries

Faculty Services Limited

Federation of Small Businesses

Federation of Veterinarians of Europe

General Dental Council

General Optical Council

General Social Care Council

Heads of the UK Veterinary Schools
Health and Safety Executive

Health Professions Council

Institute of Chartered Accountants England and Wales

Institute of Chartered Accountants in Ireland

Institute of Trade Mark Attorneys

Landscape Institute

Liaison Committee of the Associations of University Graduate Engineers of the EU

Nursing & Midwifery Council

Qualifications and Curriculum Authority

Quality Assurance Agency

Recruitment and Employment Federation

Royal College of Veterinary Surgeons

Royal Incorporation of Architects in Scotland

Royal Institute of British Architects

Royal Mencap Society

Royal Society of Chemistry

Scottish Conveyancing and Executry Services Board

Scotland Devolved Authority

Scottish Executive, Skills and Qualifications for Work Unit

Society of Chief Architects of Local Authorities

Standing Conference of Heads of Schools of Architecture

The Association of International Accountants

The Chartered Institute of Patent Agents

The Farriers Registration Council

The Institute of Chartered Accountants of Scotland

The Institute of Chartered Shipbrokers

The Institute of Mathematics and Its Applications

The Royal Town Planning Institute 

The Sector Skills Council for the Environment and Land-based Sector

Universities UK

Workforce Development and Qualifications

