                    ELECTRONIC COMMUNCATIONS IN EDUCATION:
       AN ORDER UNDER THE ELECTRONIC COMMUNICATIONS ACT 2000
                         SUMMARY OF CONSULTATION RESPONSES
Introduction

This consultation, over the period 8 May 2002 to 6 September 2002, was designed to secure views on an amendment to clarify the position of electronic communications in education law by putting beyond doubt that e-communications could be used (subject to certain conditions) to serve notice in a wide range of specific contexts. These contexts include the requirement for formal notices in such matters as school admissions, statements of special educational need, and local authority intervention in schools. The amendment would permit – but not make compulsory - the use of e-communications in such contexts. It would also, by implication, put beyond doubt that where there are references in education law to ‘prepare a statement’, ‘send a copy’, ‘make a copy available’ and ‘publish’, and where there is no prescribed requirement for hard copy, e-communications may be used.  
The consultation targeted Chief Education Officers and a wide range of bodies in the schools sector, including those representative of headteachers, teachers, governors, and parents. It was also open to the public.
Level of response
The consultation was accessed online by some 2370 readers. 68 responses were received by the closing date of 6 September 2002. Of these 22 were from CEOs or other local authority officers, 15 from parents, 10 from school governors, six from representative bodies, three from Diocesan boards, and one from Ofsted and one from an NDPB. 10 were uncategorised or anonymous.
The representative bodies included the Catholic Education Service, Independent Schools Council, Local Government Association, National Association of Governors and Managers, National Confederation of Parent Teacher Associations, Society of Headmasters and Headmistresses of Independent Schools. 
Nature of response

The main characteristics of the responses were:

· Very substantial support (94%) for action to clarify the law and for the proposal to amend section 572 of the Education Act 1996 (76%). Support for the latter was 100% among CEOs and other local authority officers answering this question.
· Parents responding to the consultation were generally content with the condition of prior consent.
· Central guidance as to the means of obtaining consent was seen as necessary by several respondents. It was also suggested that the guidance should cover the uses to which that consent might be put. 
· Alongside guidance, action was suggested to ensure that school management information systems (MIS) software was adjusted to include appropriate fields to record parental email addresses, date of confirming consent etc. It was suggested that the facility should be created to allow parents to give and renew their consent to a single body (i.e. as school) in such a way that it could cover communications from the LEA as well. Annual confirmation of consent was also suggested by several respondents, both to allow parents to change their mind, and to catch any changes in email address. 
· Some respondents thought that urgent or serious communications should be delivered in hard copy as well as electronically. 

· Preservation of confidentiality was seen as an issue by a few respondents. A few respondents took the view that it was right not to mandate e-communications because some important confidential communications to parents needed to avoid the risk of interception by others – for example children where there was a shared email address at home, or work colleagues where a work email address was given. 
· Most respondents took the view that given already widely established e-communications with and between governors, schools and LEAs, the e-delivery of notices to them should not require their prior consent.  A few respondents were specifically in favour of a prior consent condition for school governors.
· A few respondents drew attention to the need for clarity about e-communication in relation to non-traditional and corporate parenting (as in the case of ‘looked after’ children). This should also be covered in any guidance. 

· Respondents were divided in views as to whether notice about permanent exclusion and appeal rights should also be allowed electronically. Most took the view that the time was not yet right for this particular issue to be handled electronically. 
· One respondent thought that SEN statements might be excluded in the light of Code of Practice comments on confidentiality of statements. Other than that no processes, apart from those identified in the draft order, were seen as warranting particular conditions. 
· Most respondents took the view that record keeping would be improved by the use of electronic communications. Some took the view that it would not, because it was too easy to delete items of mail, or because important emails could be lost in junk email. It was suggested that schools, LEAs and other relevant bodies should be reminded that permission to communicate electronically would not absolve them of the need to maintain proper records of their transactions. 
·  Several respondents thought that further legislative work to facilitate the use of e-communications should include further and higher education, adult and community education. One respondent suggested looking at legislation relating to the Connexions service.
Interim Conclusion
In the light of the positive response to the consultation the Department intends to proceed with action to clarify the position on the electronic service of statutory notices and related matters. This is currently subject to legal advice and, if the clarification takes the form of an order under section 8 of the Electronic Communications Act 2000, it is likely to be along the lines of the draft order published with the proposals. It would give parents the right to consent to electronic communications and to withdraw that consent.

Given reservations about the use of electronic communication to serve notice in permanent exclusion processes, the Department does not propose to bring them within the scope of the possible order. 
Subject to further advice, the Department proposes to issue guidance about this area of the law later this year. The guidance would be available to parents, schools, local education authorities and others affected.  Areas which could be covered by the guidance include ways in which local education authorities, schools and other bodies should seek parental consent to e-communications and provide for them to be able to withdraw it, confidentiality and responsibility for data protection.
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