	
	

	To all local education authorities and dioceses in England, and national bodies on the attached list



	Direct line: 020 7925 5682

Local fax: 020 7925 5024

E-mail: mike.sweetmore@dfes.gsi.gov.uk
Room No: 5.87
Reference:  SCU/0553/2003

 18 June 2003


Dear Colleague

CONSULTATION ON SCHOOL GOVERNING BODIES: FEDERATION AND COLLABORATION
1. One of the government’s key aims is to raise educational standards by encouraging schools to work together to share ideas and good practice. This could involve work on the curriculum, for example, but it might also include sharing leadership across a number of schools, or joint action to tackle inclusion issues. As part of this the Education Act 2002 contains provisions allowing schools to federate or collaborate formally, subject to regulations.
2. I am writing to invite your comments on the attached two sets of draft regulations and guidance, and to ask for you views on possible arrangements for more complex mixed-category federations. I should be grateful if your comments could reach me by no later than 18 July 2003.  Under the Code of Practice on Open Government, your response may be made available to the public on request, unless you say that you wish it to remain confidential. 

3. From 1 September 2003, maintained schools that wish to do so will be able to federate under one governing body, subject to regulations made under sections 24 and 25 of the Education Act 2002. (As explained in paragraph 6 below, further regulations covering federations involving aided and foundation schools will be prepared following this consultation.) Under section 26 of the Act, schools will also be able to have increased collaborative arrangements with other maintained schools, including joint meetings of governing bodies and joint committees. Initial regulations on the federation of governing bodies cover community schools, community special schools, voluntary controlled schools and maintained nursery schools only. The Collaboration Regulations cover all categories of maintained school.
Federated governing bodies: (Federation of Schools (Community Schools, Community Special Schools, Voluntary Controlled Schools and Maintained Nursery Schools) (England) Regulations 2003)
4. The attached draft regulations and guidance on federated governing bodies deal only with the statutory federation of maintained schools under section 24 of the Education Act 2002. More informal collaborative arrangements between maintained schools are also possible (as well as between maintained schools and non-maintained institutions such as City Technology Colleges, Academies, independent schools and further education institutions), but such arrangements may not include the federation of governing bodies (or formal joint committees of the governing bodies).  More information about a wider range of  joint working arrangements  is available on the DfES website at:
http://www.standards.dfes.gov.uk/diversity

The position of voluntary aided and foundation schools

Constitution

5. It is intended that eventually all categories of maintained school will be able to federate with other schools under a single governing body, in any combination.   However these regulations and the draft guidance on federated governing bodies do not deal with voluntary aided and foundation schools.  
6. Federations involving aided and/or foundation schools will be dealt with in a second set of regulations. This is because the provisions dealing with matters such as staffing and property ownership are more complex. This more straightforward first set of regulations will apply to more schools, and those schools will benefit from regulations which do not contain provisions which are not relevant to them. We also intend that comments made on this consultation should inform the next set of regulations.

7. The main commitments on the constitution of federated governing bodies made during the passage of the Education Act 2002 through Parliament are listed at Annex A.
8. Arrangements are intended broadly to follow the stakeholder model that applies to individual governing bodies. This would mean that all federated governing bodies would contain at least one parent governor from each school in the federation, all heads would be able to be members of the governing body, and other staff at the school and the LEA would be represented. For all federations except those consisting only of voluntary aided schools, community governors would also need to be appointed.  
9. For federations involving voluntary schools or foundation schools, foundation (or partnership) governors would also need to be appointed, and in the case of federations of voluntary aided schools only, the foundation governors would be expected to outnumber the other governors by two. 
10. It is suggested that:

a. The size of the federated governing body should be between 9 and 20 members, as for individual schools (this may not be always be possible, due to the potentially greater number of head teachers in some federations).
b. A federation of up to five schools should be allowed by simple application to the LEA for a new Instrument (after proper agreement and consultation, and which the LEA may not refuse unless the proposed constitution is technically flawed), but for six or more schools the agreement of the Secretary of State would be necessary. It is proposed that this should be done by section 2 order under the power to innovate in the Education Act 2002.

c. The schools should publish a joint proposal for the federation giving the names of the schools, the proposed proportion for each stakeholder group on the federated governing body, and whether staff will be employed at one school or more than one. It was agreed during the passage of the Bill that consultation with stakeholders (parents, staff, LEA, any religious or foundation interests) would be a requirement.

d. To mirror staff representation arrangements for individual school governing bodies, at least two governors but not more than one third of the total membership should be staff governors; and at least one staff governor (in addition to the headteacher) should be a teacher and, where there are to be three or more staff governors, at least one should be a person who is not a teacher.

e. All head teachers of federated schools should be entitled to serve on the federation governing body.  These places would need to be accommodated within the ceiling on staff representation of no more than one third of total membership.

We should be grateful for views on the above principles.  An alternative to increasing the overall size of the governing body where there are several head teachers may be to allow slightly greater flexibility in determining the proportions of the stakeholder groups, without compromising the principles of stakeholder representation. For example, the number might be able to be rounded up or down, instead of to the nearest whole number, and the number so determined might be deemed to satisfy the proportionality requirements. (This might lead to one fewer representative in a category.)  We should be grateful for views on this suggestion.
Preservation of religious ethos

11.
Particular considerations arise where schools with a religious ethos federate with schools which have none. While federation is about schools sharing a single governing body, it is not about schools in a federation merging to become one. Federated schools will remain separate entities, retaining their own names, admission arrangements and registered pupils, with budgets calculated on the same basis as if they had individual governing bodies.  

12.
Each school will retain its own category and admission arrangements as well as its own religious ethos and character where it has one. 

 Section 24 (3) (b)  of the 2002 Education Act prevents any changes being made in these areas, other than under the statutory arrangements set out in Chapter 2 of Part 2 and Part 3 of the School Standards and Framework Act, 1998.
13.
The instrument of government for a federated governing body will be required to include an ethos statement for schools with a religious character. It will also be necessary for the instrument of government to be agreed by each individual governing body, the LEA and any foundation, trust or diocesan interests. This will provide the foundation or church interests with the opportunity to raise any concerns.  Where any of the parties cannot agree, the disputed instrument will be referred to the Secretary of State.
14.
Under section 28 (11) (a) of the School Standards and Framework Act 1998 changes to religious character are excluded from the definition of “prescribed alterations”. This means that the religious character of a school can only be changed through publishing a statutory proposal to close one school and open another. Thus, all the safeguards that currently apply to the preservation of a school’s religious ethos will continue to apply.

Staffing
15. A federation will provide flexible opportunities for the deployment of staff, including the possibility that a head teacher might run more than one school.  Where a head teacher is appointed to any school with a religious ethos within a federation, whether or not they are running more than one school, that head teacher would be expected to uphold the religious ethos statement in the instrument of government for that particular school. An appointment panel may have regard to a person’s ability and fitness to preserve and develop the religious character of the school. However, it would not be possible under Discrimination legislation to require applicants to meet any religious affiliation criteria if the headship post was intended to be shared with a school without a religious character. As similar considerations will apply to teaching staff shared between secular and religious character maintained schools, the Regulations require the proposals published for consultation prior to federation to state the proposed arrangements for staffing the schools. 
16. It would be helpful to know whether any additional protection would be required for voluntary aided schools when we come to make these regulations, where a federation governing body decided at a later date to move to joint staff appointments.  
17. Where staffing remains separate, individual schools will be able to continue to appoint staff on the same basis as they do at present, with the LEA remaining the legal employer for staff employed in community and controlled schools.  

Transfer of property

18. Rights of ownership of land and associated property will continue to be held on the same basis as now. Where this is the LEA (as for community and controlled schools) this will continue to be the case after federation. Ownership of land in respect of voluntary aided and foundation schools will be transferred to the new federated governing body. Under the federation regulations yet to be made for these schools, trustees holding land in trust for voluntary schools will continue to do so after federation, with the rights of trustees preserved.  Regulations governing federated governing bodies made under section 24 (4) (f) will make the necessary provisions for the transfer of property, rights and liabilities between governing bodies, or between local education authorities and governing bodies.
Collaboration:  (School Governance (Collaboration) (England) Regulations 2003

19. The attached draft regulations and guidance on collaboration deal only with statutory collaboration between maintained schools under section 26 of the 2002 Act. They apply to all categories of maintained school. As mentioned above, we would also encourage other sorts of joint working arrangements between schools. 
20. Under the statutory arrangements, two or more governing bodies may arrange for any of their functions to be discharged jointly. They may also delegate any of their functions to a joint committee in the same way that they may delegate them to a committee of a single governing body. This will allow governing bodies to set up different sorts of committees for various purposes, if they wish to do so. These could range from an overarching committee delegated to take strategic decisions on behalf of two or more governing bodies, to single-issue committees dealing with premises or the curriculum. Governing bodies will also be able to have joint meetings of the full governing bodies with other schools, perhaps to discuss a joint response to some specific matter that has arisen.
21. I should be grateful for your views on delegation of staffing matters to joint committees of more than one governing body (although we anticipate that many staffing matters will be delegated to head teachers). In particular, do you think that a joint selection panel should make recommendations to the full governing bodies on head and deputy head teacher appointments in the same way that a selection panel does to a single governing body?
22. I should be grateful for your thoughts on any of the above matters. Thank you for your help. I look forward to hearing from you. 

Yours faithfully
MIKE SWEETMORE

School Admissions, Organisation and 
Governance Division 
                                                                                                                                                                  ANNEX A
COMMITMENTS ON THE CONSTITUTION OF FEDERATED GOVERNING BODIES GIVEN DURING THE PASSAGE OF THE EDUCATION ACT 2002

a. Schools of different categories may federate with each other;

b. Arrangements will require all interested parties to be consulted before any decision is taken, and the consultation will give full details of the intended representation on the federated governing body of each stakeholder group, and how the staff will be employed and (where proposed) shared;

c. All the categories of governor who would be represented on the governing bodies of the separate schools will be represented on the federated governing body;

d. Parent and staff representation will remain in the same proportions as in the governing body of a single school (ie parent representation at least 1/3 and staff representation no more than 1/3);

e. At least one parent representative from each school will sit on the governing body of the federation.  Each school should be represented by at least one parent governor, and parent governors should make up at least one third of the membership of the federated governing body; 

f. At least one governor should be an LEA governor (at least two in the case of a federation representing more than one category of school), and one fifth in the case of federations of community schools, no more than one fifth in the case of controlled, foundation and mixed schools, and one tenth in the case of aided schools;
g. One fifth or more should be community governors in the case of community schools (and at least two in the case of a mixed category federation), one tenth in the case of foundation and controlled schools;
h. In the case of a federation of foundation or controlled schools, at least two but no more than one quarter should be foundation (or partnership) governors; for aided schools the foundation governors should be such number as will lead to their outnumbering the other governors by two; and in the case of a mixed category federation including a VC school, at least one should be a foundation governor, two if the federation includes a VA school.

i. In addition the federated governing body should be able to appoint up to two sponsor governors;
j. Ministers emphasised that VA schools involved in mixed category foundations will not be guaranteed a foundation majority on the federated governing body.  There has also been no commitment that every school in the federation will have separate staff or foundation/partnership representation on the federated governing body.
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