Appendix D

Partial Regulatory Impact Assessment for the Adoption Support Agencies Regulations 

Partial Regulatory Impact Assessment for the Regulation of Adoption Support Agencies 

1. TITLE OF REGULATORY PROPOSAL 

The regulation of independent adoption support providers under Part II of the Care Standards Act 2000 and the Adoption and Children Act 2002 – The Adoption Support Agencies Regulations 2004. 

2.  PURPOSE AND INTENDED EFFECT 

(i) The Objective
These Regulations are to be made primarily under the Adoption and Children Act 2002 (the 2002 Act), which received Royal Assent in November 2002. They seek to implement part of the 2002 Act which makes new provision to regulate independent adoption support providers as ‘Adoption Support Agencies’ (ASAs) to ensure that services are provided to a high standard and by those suitably qualified and experienced to meet adoption-related needs. It is also the objective that in addition to local authorities and voluntary adoption agencies (VAAs), others wishing to provide birth records counselling to adopted adults will be able to register as ASAs for this specific purpose. ASAs will also have a role to play in facilitating contact between adopted adults and their birth relatives. 

Regulation of the currently unregulated independent adoption support service sector will seek to stop unsuitable or unqualified providers from offering services to those affected by adoption, in addition to driving up standards in overall service provision. 

Organisations and individuals (profit and non-profit making) providing adoption support services as their business or profession will be required to apply for registration as ASAs to the new Commission for Social Care Inspection (CSCI) in England and the National Assembly in Wales (the Assembly). Some of the main providers of adoption support services such as local authorities and VAAs are exempt from registering as they are already regulated through other means. However, it is the intention that in the future all providers of adoption support services will have to meet similar standards to ensure a coherent and fair system for both service users and providers. 

(ii) Background
The 2002 Act legally underpins the changes set out in the White Paper Adoption: a new approach, published in December 2000 (which itself followed on from the Review of Adoption commissioned by the Prime Minister in 2000). The new measures included in the Act are set out below: 

–
a duty on local authorities to make arrangements to provide adoption support services, including financial support, according to a framework to be set out in regulations 

–
a new right to an assessment of needs for adoption support services 

–
an independent review mechanism in relation to the approval of prospective adopters 

–
a more consistent system for access to information for adopted people about their background and their adoption, and the disclosure of protected information by adoption agencies 

–
the obligation for courts to fix and monitor timetables in adoption cases so that they are dealt with at the appropriate speed, and to support better case management 

–
a new ‘Special Guardianship’ order to provide permanence for children for whom 

adoption is not a suitable option. The 2002 Act also: 

–
aligns adoption law with the relevant provisions of the Children Act 1989 to ensure that the child’s welfare is the paramount consideration in all decisions to do with adoption 

–
replaces the now dated process of “freeing” children for adoption with new measures for placement for adoption with consent and Placement Orders 

–
extends eligibility to apply to adopt jointly to unmarried couples 

–
incorporates the majority of the Adoption (Intercountry Aspects) Act 1999 with legislation on domestic adoption to create a single consolidated legal framework for adoption 

–
strengthens the safeguards within the adoption system by improving the legal controls on intercountry adoption and advertising children for adoption, and making clear the steps in relation to adoption which may only be taken by adoption agencies 

–
legally underpins the Adoption Register to suggest matches between children waiting to be adopted and approved adoptive families waiting to adopt. 

Section 8 of the 2002 Act amends the Care Standards Act 2000 (the 2000 Act) to make new provision for the registration of ASAs by CSCI in England and the Assembly in Wales. 

At present, adoption support services are provided by local authorities and VAAs as well as independent providers who are not subject to any form of inspection or regulation despite the sensitive nature of the adoption-related services. This new provision will require independent adoption support providers to register as ASAs and comply with regulations and meet nationally agreed minimum standards to ensure that services are provided to a high standard and by those who are experienced in supporting people affected by adoption. 
The national minimum standards for ASAs accompany the regulations and will assist CSCI and the Assembly (the regulatory authorities) in deciding whether an ASA is meeting the regulations. They may also be used by providers and staff in assessing their own services, may provide a basis for the induction and training of staff, may be used by service users as a guide to what they should expect an ASA to provide and do, and can provide guidance on what is required when setting up an ASA. Those involved in the provision of adoption support services will be encouraged to make full use of these standards in these ways. 

VAAs and local authorities are exempt from registering as ASAs even though they provide adoption support services. This means that at present, although their adoption work is currently regulated and inspected, their adoption support services are not. However, the Government is keen to ensure that there is a level playing field amongst different providers of adoption support services. It is the intention therefore that when the regulations and standards governing the regulation of VAAs and local authorities are revised in light of the 2002 Act, they incorporate elements of the regulations and standards for ASAs in order to raise the standard of adoption support provision across the board. 

(iii) Risk Assessment
Adoption support services are designed to meet the needs of all those affected by adoption, including children placed for adoption, adopted children and adults, and their adoptive and birth families. Some of those requiring adoption support services may have complex needs. Adopted children for example, may need support to come to terms with the loss of their birth family and with issues of identity arising as a result of their adoption. Birth parents may need help to deal with their feelings about the adoption of their child.

Formal provision of adoption support services is a relatively recent phenomenon following the acknowledgement that adoption has life-long implications and the significant shift in the kinds of children who are adopted. It is now widely recognised that adoption today is less about providing homes for relinquished babies and more about providing secure, permanent relationships for some of society’s most vulnerable children who may have experienced a traumatic childhood. Provision of adoption support services is therefore not straightforward due to the range of services offered and variation in the groups of people who may access services. Services can range from giving advice in relation to adoption on a single occasion to a comprehensive tailored package of intensive therapeutic services for an adoptive child and their family which could for example last until the child reaches adulthood. What is important is that provision of good quality adoption support services is often the key factor in determining whether an adoptive placement succeeds – adopters often cite a lack of adequate support, especially from their local authority, as a reason for an adoptive placement disrupting and this is backed up by the growing body of research. It is therefore important that adoption support services are provided by those suitably qualified and experienced to meet the needs of those affected by adoption and who understand the impact of adoption. 
The main providers of adoption support services in England and Wales are the 172 local authorities, 32 VAAs and approximately 60-100 currently independent unregulated individual practitioners and organisations, both not-for-profit and profit-making. Local education authorities and health service providers also provide adoption support services where children and families have health or education needs. 

Since October 2003, local authorities have had a duty to maintain a core set of adoption support services under a new framework introduced by the 2002 Act. Services can be provided either in•house or local authorities can secure their provision from other providers, such as VAAs or the independent adoption support sector for example. In securing provision from other organisations, it is currently for the local authority to assure itself of the quality of the service being offered. 

While local authorities and VAAs are regulated under the 2000 Act, independent providers of adoption support services are currently operating unregulated. With unprecedented growth in the demand for adoption support services, it is important that services which are developed to respond to this demand are professional and effective. Unregulated adoption support providers are potentially disadvantaged in competing for work alongside VAAs solely because it is not possible for them to register with the registration authorities. 

Over the last few years, some concerns have been expressed by practitioners in the adoption field and people affected by adoption about the practice of unregulated adoption support providers. The concerns focused on areas such as the skills and qualifications of staff, some areas of the practice of providers (such as the methods of counselling and therapeutic services being used) and the lack of peer review. The Department for Education and Skills is also aware through reports from adopted people of inappropriate attempts by unregulated providers to put birth families in contact with adopted people against the adopted person’s wishes. People affected by adoption are currently faced with inconsistency in terms of the quality of service provision they can expect from the independent sector across England and Wales due to lack of regulation. 

Without regulation of this sector the key risk is that those affected by adoption will continue to access support services without any assurances as to the quality of those services or whether those providing the services are qualified or experienced to do so. Access to appropriate adoption support services is often vital in ensuring the continuance of an adoptive placement and inappropriate support services delivered by those without relevant expertise can contribute to the disruption of an adoptive relationship. 

The Government believes that adoption should be promoted as a means of giving looked after children the chance to live in the permanent loving homes they deserve. They have set a target to increase by 40% by 2004-05 the number of looked after children who are adopted, with an aim to exceed this by achieving, if possible, a 50% increase by 2006, up from 2,700 in 1999-00. The increase in the number of adoptions should be achieved without reducing the quality and stability of adoptive placements. The availability of a range of good quality adoption support services, supporting the child to become a part of his new family and the adopters to parent the child, is therefore extremely important in achieving this target. 

Of the many children adopted each year (3,500 in 2002-03), increasing numbers will have very complex needs and require packages of adoption support services to help them and their new family comes to terms with their experiences. It is therefore likely that demand for adoption support services will increase in the future and the quality of those services will be vital in achieving successful placements. 

Regulation of this sector will therefore allow the Government to make regulations and set national minimum standards (NMS) which independent providers of adoption support services will have to meet in order to continue with their provision. The benefit in doing this is two-fold: ensuring inappropriate and unqualified providers cease to operate, thus safeguarding vulnerable service users, and setting nationally consistent standards, providing assurances to service users as to the quality of the service they can expect. 

3. OPTIONS

Option 1 – to do nothing and maintain a situation where independent providers of adoption support services are not subject to any form of regulation. 

The key risk with this option is that service users will continue to be able to access adoption support services without any assurance as to the quality of the service that they can expect to receive and would not therefore meet the objective. Those accessing support services may be particularly vulnerable and for example an adoptive placement may be close to breaking down. It is vital therefore that service users receive a sensitive, quality service to support them in making an adoptive placement a success and avoiding a return to local authority care for a child. 

In addition, the 2002 Act, including the provision to regulate adoption support providers, received Royal Assent in November last year and is the biggest overhaul of adoption law for 26 years. The 2002 Act has been widely welcomed by the adoption field, including the independent support service sector, and implementation of the provisions is eagerly anticipated. There would be a great deal of concern if a provision in this Act were to remain on the statute books but not be implemented. Indeed, not implementing this provision of the 2002 Act would have even greater implications since other provisions, in particular those related to access to information about a person’s adoption, could not be implemented, as the chief providers of new services – ASAs – would be removed from the sector. 

Option 2 – to set up a voluntary registration scheme for independent providers of adoption support services rather than implement the provision in the 2002 Act. 

The establishment of a voluntary registration scheme was considered when drawing up the provisions of the Adoption & Children Bill, however it was rejected in favour of a compulsory registration scheme. A voluntary scheme would achieve the objective if all providers were willing to register, however the risk is that it would not create a real incentive for unregulated and poor providers to register since refusing to register would not be an offence. Poor providers would not therefore be removed from the service sector and service users would still be able to get services from unregistered providers thus creating a two-tier level of support provision. 

As for option 1, implementing this option would mean that the provisions in the 2002 Act on access to information could not be fully implemented, since registered ASAs, the main providers of the new scheme, would not have been created. 

Option 3 – to implement the provision in the 2002 Act to make regulations and national 

minimum standards to regulate all independent providers of adoption support services. 

This option would meet the objective but there are costs and time-commitments associated with regulation under the 2000 Act, which may be burdensome, especially for smaller agencies and individuals. Regulation will impose costs on ASAs, since they will have to pay an initial registration fee and an annual fee, which will eventually represent full-cost recovery for the regulatory authorities. The intention is however that those costs will be passed onto those purchasing the ASA’s services who will be the beneficiaries from the assurances which registration can give. In many cases services will be purchased by local authorities for the benefit of people affected by adoption. In other cases, people may purchase services direct from the providers. More detail on costs is provided below. 

Option 4 – to implement the provision in the 2002 Act to make regulations and national minimum standards to regulate independent providers of adoption support services, with the exception of individual practitioners who would not have to register. 

This option would meet the objective to a certain extent but as with option 2, would not capture the whole of the independent adoption support sector as individuals would be exempt from registration. While it is recognised that regulation may be especially burdensome and therefore undesirable for individual practitioners, there is no reasonable justification other than cost (and the disincentive that that would provide to those wishing to enter the sector) for not requiring individuals to register as ASAs. The potential risk to service users of allowing individual practitioners to operate unregulated must be balanced against the desire to minimise the burden of regulation on individuals in addition to the desire to ensure fairness amongst all providers of adoption support services. 

4 (i) BENEFITS 
Option 1 – The only perceived benefit of this option is that independent providers of adoption support services would not have to undergo an inspection and registration process or pay the fees associated with this. However this is an insufficiently strong reason for the Government failing to put in place a system which would provide assurances and safeguards for vulnerable individuals and families affected by adoption and would not meet the objective. 

Option 2 – A voluntary scheme would meet the objective in part, however its success would be wholly dependent on independent adoption support providers being willing to register. The assumption for option 3 is that if implemented there will be approximately 60-100 registered ASAs. It is assumed that under a voluntary registration scheme there would be fewer since not all providers would choose to or be required to register for various reasons. Some would not wish to pay the fees associated with registration unless absolutely necessary, others may see registration as a bar to innovation and development of their services. This would effectively create a two-tier system, as it would not be an offence for those who continued to operate unregistered and would not remove poor providers from the sector. Conversely, if all providers did register there would be no additional burden in operating the compulsory registration scheme of option 3 as opposed to a voluntary one. 

Option 3 – The 2000 Act established a new, independent regulatory body charged with the task of improving standards in social care provision by both statutory and independent providers. The regulatory authorities are currently responsible for the regulation of various social care establishments, including children’s homes, care homes and VAAs, and as such provide consistency in the standard of social care provision. 

The 2002 Act amends the 2000 Act to allow for the regulation of ASAs using the well recognised framework of regulations and national minimum standards which is used to regulate other social care providers. This framework is clear and understandable for agencies and will provide services users with the assurance that a particular ASA has been approved to provide a particular service and that it meets the nationally agreed standards. 

At present if implemented it is assumed that there will be 60-100 registered ASAs. Although there will be costs associated with achieving registration as an ASA, it is the intention that those costs cover the cost of regulation and inspection and will therefore be passed onto those purchasing the services who will be the beneficiaries from the assurances which registration can give. 

Option 4 – The main benefit of this option is that it would not place the burden and cost on individual practitioners and providers of adoption support services as they would be exempt from the regulatory regime. It is important though to balance the desire to reduce burden on individuals against the importance of safeguarding potentially vulnerable service users and avoiding creating potential loopholes that could undermine the scheme of regulation. 

4. (ii) QUANTIFYING AND VALUING THE BENEFITS

The benefits of ensuring that adoption support service provision is suitably regulated and provided to national minimum standards will not largely manifest themselves in monetary terms. The value will be seen particularly in improving the stability of adoptive placements where timely intervention and appropriate and professionally provided adoption support services can be the key determinant as to whether a placement continues or disrupts. This ultimately influences the outcomes for many vulnerable looked after children who would otherwise be in local authority care. 

In the longer term there are clearly benefits to ensuring that adoptions succeed as local authority expenditure on supporting adoptive families is likely to be significantly less than care provision which would be necessary if an adoption disrupted. We are not able to provide a figure for the overall cost saving as the cost will depend on the cost of adoption support services provided and on the numbers and types of children who are adopted. 

It is hoped that along with the introduction of the new national framework for adoption support services, these Regulations will lead to a increase in those affected by adoption accessing support services which will in turn lead to an increase of the number of adoptions which are successful. 

5. COSTS 
(i) Compliance costs for businesses, charities and voluntary organisations

Option 1 – None – but this option does not meet the objective. 
Option 2 – Those organisations who wanted to register under the voluntary scheme would be required to pay a fee, however the cost of this would depend on the cost of operating the voluntary registration scheme. In order to cover the cost of registration, it is likely that registered agencies would need then to pass these costs on to those purchasing their services. This would put those purchasing services in the position of having to decide whether to access a service from a registered agency but at a higher cost than from an unregistered agency. 

Option 3 – Organisations and individuals providing any service from a list of regulated adoption support services would be required to apply to the CSCI in England and the Assembly in Wales and pay an initial registration fee and an annual fee to cover the cost of regulatory activity. It is the intention that fees paid by establishments and agencies regulated under the 2000 Act will ultimately represent full cost recovery for regulatory activity, however this has gradually been phased in, generally over a 5-year period. The shortfall in National Care Standards Commission (NCSC) (the current regulatory authority in England) funding is made up by central government. We are planning for ASAs to be subject to similar fee levels and a similar gradual rise in fee levels along the same model for VAAs. The fee levels for VAAs when the NCSC assumed responsibility for their regulation was £1,100 for registration (£300 for a small agency) and a £500 annual fee (£250 for a small agency). In 2004-05 fee levels for VAAs are £1,320 for registration (small agencies £660) and an annual fee of £600 (small agencies £300). For agencies where managers are required to register, there is a fee of £360, plus any fees for variations as may be appropriate (£60 minor variation, £600 for a variation requiring a visit). These amounts are expected to increase in 2005-06, however the level of increase will be subject to change following the transfer for social care regulation from NCSC to CSCI in April 2004. The costs will be based on the proposal that ASAs will be inspected once every three years. 

Although there will be costs associated with achieving registration as an ASA, it is the intention that those costs cover the cost of regulation and inspection and will therefore be passed onto those purchasing services who will be the beneficiaries from the assurances which registration can give. 

Option 4 – The costs of this option would be the same as for option 3 with the only difference being the number of ASAs that would be regulated by the CSCI. However, the main cost of this option does not manifest itself in monetary terms but in the reduced safeguarding of adoption support service users. Although individual practitioners may have relevant professional qualifications for example as a counsellor, without regulation service users still have no assurances as to whether they will receive a service that is appropriate to their situation or that the provider understands the complex and sensitive issues that surround adoption. Regulation of individual adoption support providers can ensure that in addition to professional qualifications, they have the necessary police checks and operate from premises which are suitable for the services they offer. 

(ii) Costs to Government 
Option 1 – None. 

Option 2 – This would involve identifying a body to administer the voluntary scheme and funding the initial set up and administration and developing a registration process. This has not been costed but it is assumed that it would be more expensive than requiring ASAs to be regulated by the existing regulatory authorities. It is assumed that the cost of administering a voluntary scheme will be funded through registered agencies paying fees. 

Option 3 – it has been estimated that there will be approximately 60-100 registered ASAs under option 3. The costs therefore to central government over the first 3-year period (from 2005-06) will be relatively small – in the region of £270-£440k, with the bulk of the expenditure being required in year one to cover the cost of the initial registration activity. This assumes that full cost recovery of regulated activity will be phased in over a 5-year period. 

Option 4 – Costs for this option would be a proportionally lower than for option 3 depending on how many of the 60-100 were not individual practitioners. 

(ii) Costs to others
It is the intention that in options 2-4 the costs associated with registration will be passed onto purchasers of ASA’s services via higher charges. Generally speaking in most cases this will be local authorities as the main purchasers of services from ASAs that will pay these increased costs. In order to support the introduction of the new national framework for adoption support services, the Government has provided £70m of extra funding over 3 years to local authorities. It is the intention that as well as this money being used by local authorities to improve their own adoption support services, in 2005-06 it will also be used to cover the costs of securing the provision of services from ASAs. The increase in these costs is estimated at £100-£170k in 2005-06 and approximately £60k per year afterwards. 

In some cases, those affected by adoption may seek support services themselves and therefore have to pay for the service direct. The cost obviously depends on the service accessed and could range from a few pounds for written material to thousands of pounds for intensive therapeutic services. However, the new national framework for adoption support services places a duty on local authorities to complete an assessment of need for adoption support services. This means that in the majority of cases where adoptive families are seeking services, they will be able to approach their local authority for an assessment of their needs through the new framework. Where the local authority decides that services are to be provided it will be the local authority that will fund the provision of those services. 

6. CONSULTATION WITH SMALL BUSINESSES

In drawing up these Regulations the Department for Education and Skills has consulted with representatives of various small businesses who may be affected by the proposals. Representatives include: ‘Attachment in Action’ – a group representing Attachment Therapists working with adopted children and the British Association for Counselling and Psychotherapy (BACP). 

Some impact on small firms has been identified as part of stage one of the Small Firms’ Impact Test, but this is not thought to be significant. The main concern in particular of individual practitioners providing adoption support services is how they will accommodate the cost of regulation. There are also concerns that in some cases regulation will act as a disincentive to practitioners continuing or starting to provide adoption support services. 

After discussions with representatives of small firms in this sector, we believe that any impact is negated by the benefits that these proposals will have. Small businesses in this sector broadly welcome the proposals as a way of providers gaining recognition for the valuable work they do. The Department will continue to work with representatives of small businesses through the consultation process and when drawing up the final Regulations to ensure that where possible concerns are addressed. Unless a significant impact on small firms on small firms is identified during the consultation process we do not intend to carry out stage two of the Small Firms’ Impact Test. 

7. COMPETITION ASSESSMENT

We have assessed the impact that these Regulations may have on competition and consider the impact to be low. 

Adoption support services are currently provided by 172 local authorities, 32 VAAs and approximately 60-100 unregulated independent providers in England and Wales. Access to support services for those affected by adoption will normally be through a local authority which may choose to provide services themselves or secure their provision for a fee from another local authority, a VAA or an independent provider. In the current situation where local authority adoption services and VAAs are regulated and independent support providers are not, it is often the case that local authorities prefer to commission services from VAAs which can give added assurances of the standard of their services.

When these Regulations come into force, independent providers registered as ASAs will equally be able to give assurances to local authorities as to the quality of their services and this is likely to lead to an increase in business for ASAs. However as there are costs associated with regulation, this will also mean that the cost of ASA services will have to rise. 

The increase in business for ASAs may affect the business of VAAs in that both types of providers will be in direct competition in securing contracts to provide adoption support services with local authorities. However, VAAs have a well-established reputation in the adoption service sector and it is unlikely they will lose out significantly through the introduction of regulation of the independent sector. If anything, it will encourage both VAAs and ASAs to consider how they can best provide tailored services to local authorities in a more cost effective way. 

8. ENFORCEMENT, SANCTIONS, MONITORING AND REVIEW

Independent providers of adoption support services will be required to register with a regulatory authority as an ASA and comply with these Regulations. The Health and Social Care (Community Health and Standards) Act 2003 established the new CSCI and this will assume responsibility for the regulation of social care providers in England from April 2004. When these Regulations come into force ASAs will therefore be required to register with CSCI in England or the Assembly. 

If Regulations are judged to be breached, the registration authority must decide what action, if any, to take. In practice, if the Regulations were not being met in few respects it is likely that the registration authority would note this in its inspection report and send a written warning. If the Regulations are persistently flouted and/or they were substantially or seriously disregarded, the registration authority may decide to take enforcement action either in cancelling registration or through the courts which could result in a fine (not exceeding level 5 on the standard scale), or a criminal prosecution. Carrying on or managing an ASA without being registered will be an offence under section 11 of the 2000 Act. 

9. CONSULTATION

The Department for Education and Skills has consulted with other key Government interests including the National Assembly for Wales in its development of the Regulations. Discussions have also taken place with potential ASAs and VAAs currently providing adoption support services. 

The draft Regulations and standards are now being issued for full public consultation with those with an interest being given the opportunity to consider the proposals over the next 3 months. It will be possible for those with an interest to write in with comments either via the internet or by post. The Regulations and standards will be finalised taking account of the comments received. 

10. SUMMARY AND RECOMMENDATION

The Government has indicated its intention to bring forward these Regulations to implement part of the 2002 Act to regulate independent providers of adoption support services. Our recommended approach is option 3 as these Regulations as drafted will meet the objectives and give the best guarantee of protecting adoption support services users and driving up standards in services provision. The Regulations will implement a system for ASAs which is consistent with the regulation of other social care establishments. During the drawing up of these proposals, regulation of this sector has been broadly welcomed. 

The Regulations will impose additional costs on ASAs but it is the intention that the increase in costs be passed onto ASA service purchasers through the costs of services provided. At this stage, based on the costs for VAAs for 2004-05 set out above we can only estimate the average level of fee payable by ASAs in 2005-06. Fees are likely to be a minimum of £2,600 in year 1, where the agency has a registered manager, followed by approximately £700 per year afterwards. 

11. DECLARATION
I have read the Regulatory Impact Assessment and I am satisfied that the benefits justify the costs. 

For further information on this Regulatory Impact Assessment contact: Richard Vaughan Looked After Children Division Department for Education and Skills Area 104 Wellington House 133-155 Waterloo Road London SE1 8UG Tel: 020 7972 3970 
