INSTRUMENT AND ARTICLES OF GOVERNMENT 2001

FORMER FURTHER EDUCATION COLLEGES 
Set out below are the key changes proposed to the instruments and articles of government from 1 April 2001. 

General 

Throughout the instrument and articles references to the FEFC have been changed to read LSC.

Many colleges have asked that we use the terms ‘Chair’ and ‘Vice-Chair’ in the instrument; we propose to do so throughout the new instrument and articles.

Clerk to the Corporation

The Clerk is a key appointment. Clerks are responsible for managing corporation business and ensuring that all governors are kept informed. In order to strengthen this role we have proposed that the clerk should continue to be appointed by the corporation and that if he/she is also employed in another capacity then in that employment too the corporation will be responsible for the appointment, suspension, dismissal or any other change in the conditions of employment. The clerk, who is also employed in another capacity by the college will for the purposes of the articles of government be in the same position as a senior post holder. The necessary changes in both the instrument and the articles of government are shown below:

· Clause 7 deals with the appointment of the clerk;

· Clause 7(3) provides for a temporary clerk to be appointed where the permanent clerk is to be absent for a time; 

· Clause 7(4) provides that a principal who is not a member of the corporation must not be appointed as clerk; 

· Clause 14(9) contains provisions relating to the withdrawal from meetings by the clerk, these include provisions where the clerk is also a member of staff at the college;

· Article 3(1)(d) provides that the corporation will be responsible for the appointment, grading, suspension, dismissal determination of the pay and conditions of service of the clerk and where he is a member of staff at the institution as a member of staff;

· Article 5(7)(e) provides that the corporation may not delegate the appointment or dismissal of the clerk, including in any other capacity in which he is employed by the college; 

· Article 8 provides that the Principal shall have general responsibility for selecting for appointment all members of staff other than appointments to senior posts or the clerk where the clerk is to be a member of the staff;

· Articles 14 contains provisions relating to for the suspension and dismissal of the clerk; 

Key Changes to the Instrument of Government

Composition

Additional members nominated by the funding council 

We have removed the provision for the funding council to nominate up to two members to the corporation and inserted a new provision that takes account of any additional members appointed by the Learning and Skills Council under its powers in section 11 of the Learning and Skills Act 2000 (clause 2(1)(i). 

There is a transitional provision to ensure that all existing members nominated by the FEFC will be treated as LSC members from 1 April 2001 (Clause 4(3)).

Community Bodies

Many colleges have asked for guidance on what constitutes a community body since the category became mandatory on 1 August 1999. The existing definition is too broad and might be interpreted to include almost any body within a local area. We have therefore proposed a new definition that will require nominating bodies to be a voluntary body or bodies representing interests of a section of the local community, these bodies would include organisations not conducted for profit. (Clause 2(1)(g) and 2(6).

It is not possible to produce an exhaustive list of bodies that might be approached in guidance but if colleges are willing to let us know which bodies they seek nominations from we will endeavour to produce a list of such bodies who nominate to other colleges in the guidance we intend to issues with the final orders in the spring. Colleges willing to pass on such information should either write or email Tracey Aspill at the address shown on the attached letter.

Numbers
The new instrument does not require a re-determination of membership. Corporations are still required to implement the new composition in the 1999 modification Order as soon as possible.

The number of business members will remain one third (rounded up) of the total determined membership. If LSC members are appointed they will not be included in this calculation.

Transitional Arrangements

The transitional arrangements contained in the 1999 modification order will continue (Clause 4), and a further provision has been added (at clause 4(2)) to safeguard any member nominated by a community body that does not fall into the revised definition in clause 2(g) and 2(6).

Appointment of members of the corporation

Clause 5(1) takes account of the LSC’s power under section 11 of the Learning and Skills Act, to appoint up to two additional members.

Clause 5(5) requires corporations to fill vacancies quickly. As soon as a vacancy in any category arises steps should be taken to fill it.

Rejection of nominated members
There has been considerable uncertainty about whether corporations have the power to reject nominated members (e.g. local authorities, community bodies, staff, students and parents.) We propose to end this uncertainty. We recognise the importance of getting new members with the right skills, although we do not think that when seeking nominees from Local Authorities or Community Bodies that particular expertise should be a factor (such as legal training or accountancy) corporations are free to appoint anyone as business or co-opted members and of course can invite an ‘expert’ in any field to attend meetings. There is also no justification for the rejection of an eligible elected member. We, therefore, propose to treat those nominees who are elected (staff, students and parents) differently from those nominated by local authorities and community bodies. 

Elected members

Clause 5(3)(b) clarifies that members nominated by staff, students or parents should be appointed. 

Local Authority and Community Body members
Clause 5(3)(a) will allow corporations to reject nominations from Local Authority and Community Bodies if they have consulted (clause 5(4)) the nominating body about the skills that they require of members, in the form of a person specification, in advance of seeking a nomination, and if the individual does not meet that specification. If the corporation chooses not to draw up a person specification and consult the nominating bodies on it in advance then it will have to appoint their nominees if the individuals are eligible. 

Appointment of the Chair and Vice-Chair

Clause 6(6) now provides for a new Chair/Vice-Chair to be appointed (or the existing Chair/Vice-Chair to be re-appointed) at the last meeting before the end of their term of office. This should allow a sensible transfer to take place.

Eligibility of members

The only proposed change to the eligibility of members is the removal of the provisions relating to the appointment of members who are aged 70 or over. The existing provision requires an absolute majority of corporation members to approve the appointment of a member who is aged 70 or over. The Secretary of State may also appoint members in this age group. We see no need to retain this. Appointments and nominations to further education corporations should be based on ability not on the age of the individual concerned. Corporations already have powers to remove members who are unable or unfit to discharge their duties.

Determination of Membership

Student members

We have been asked that we allow a student member to remain a member until the end of the academic year in which he or she ceases to be enrolled as a student of the institution. We propose to make such a change at clause 10(4). This should allow student members who have finished their course in June or July to remain a member, if they wish, until the end of the academic year.

Members not to be financially interested in the institution

We have been asked to make provision for the declaration of any interest rather than only financial interests held by members. It will be for corporations to determine what these interests might be. This is included in clause 11.

Personal liability of individual governors

Section 145 of the Learning and Skills Act 2000 provides for individual further education governors to be relieved of personal liability by the courts. We have accordingly removed the provision in the existing instrument that allows the Corporation to pay for insurance for individual members against personal liability. 

Quorum
Clause 13 deals with quoracy. It has been amended to provide that all members must be included in the calculation for a quorum, including any additional members appointed by the LSC.

Proceedings of Meetings
Video conferencing

Clause 1(a) re-defines a ‘meeting’ for the purposes of the instruments and articles to allow video conferencing.

Withdrawal of staff members from meetings

Clause 14(4) makes clear that staff members are only required to withdraw from meetings if matters relating to their own personal employment are to be discussed, as distinct from matters relating to all staff. 

Staff members may still be asked, by a resolution of other members present, to leave if staff matters relating to other members of staff senior to the staff member in question are to be considered. 

All members have a duty to act in the best interests of the corporation and must not be influenced by mandates given to them by others (clause 12(5)).The Chair or Clerk should ensure that all members are aware of this and that failure to discharge a statutory duty might be considered grounds to remove a member form office.

Withdrawal of the Clerk form meetings

Provisions dealing with the withdrawal of the Clerk from meetings are now in clause 14(9) and (10). They clarify that the clerk should withdraw if his or her employment either as clerk or as a member of staff at the institution is to be considered. Again this would only be in relation to his or her personal employment. The Clerk is not under any obligation to withdraw from meetings when general staffing matters were to be considered. If corporations consider that this may cause a conflict of interests they should take this into account when appointing the clerk.

Minutes

Clause15 provides that the minutes of the last meeting of the corporation must be considered as an agenda item at every corporation meeting. Clause 15 (2) allows  a special meeting of the corporation to choose not to consider the minutes of the last corporation meeting at the special meeting, but at the next meeting of the Corporation. This will allow special meetings, if they choose, to consider only the urgent business they have been summoned to discuss.

Accounts and Audit
Provisions relating to accounts and audit now appear in the articles of government.

Key Changes to the Articles of Government
Definition of Senior Posts

This has not changed but for clarity senior posts are those posts designated as ‘senior posts’ for the purposes of the articles of government by a resolution of the corporation. They are not all senior posts at the institution. The only post that is automatically a senior post is the post of principal.

Delegation

Search Committee

Changes have been made in consequence of the proposals to require the appointment of elected members in the new instrument. Corporations will no longer have to consider the advice of the Search Committee before making appointments in these categories.

Article 5(7)(d) has been amended to clarify that the Corporation may not delegate the appointment or dismissal of a senior post-holder except in the circumstances described in article 12(10). 

Article 5(10) clarifies that the principal should not delegate his responsibilities as Chief Accounting Officer.

Dismissal of Staff
The articles of government were modified on 11 October 1999 in the wake of the Public Accounts Committee (PAC) hearing on Halton College that suspension from duty did not always have to be with pay. 

The PAC’s main concern was that there should be controls over the length of time that suspension with pay could be used. In view of this we have proposed to place new duties and time limits on the Chair, corporation and special committee (these are summarised below). 

· Article 11(1) requires the Chair or Vice-Chair to report the suspension of a senior post holder to the Learning and Skills Council within 2 working days;

· Article 12(2) requires a special committee established under article 12(1) to meet within 7 days of being convened;

· Articles 12(4) and (5) require a written report by the special committee to be prepared within 2 months of the date on which the committee was convened. Where this is not possible an interim report must be completed within 2 months setting out a timetable for the preparation of a final report;

· Article 12(6) requires the corporation to meet to consider the report within 28 days of its receipt;

· Article 12(7) requires any representations to be made to the special committee within 14 days of receipt of the report;

· Article 12(10) provides for the Chair, Vice Chair or majority of corporation members to dismiss the holder of a senior post without the need for prior notice and without the need for the special committee process if the circumstances are such that immediate dismissal is justified by his/her conduct.

Accounts and Audit

Article 18 requires corporations to cooperate with the LSC in the audit of student number returns or claims for financial assistance.

Article 19 deals with the corporation’s own internal audit arrangements. It provides that the same persons who carry out external audits shall not carry out internal audits.

Article 20 deals with accounts and audit of accounts, the main changes are:

· That the LSC may appoint external auditors (article 20(3)(b);

· Article 20(5) defines the financial year, it allows the LSC to agree a different financial year in certain cases (for example following a merger), and for the financial year to end on the date of dissolution of the corporation.
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