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Overview
This consultation allowed interested parties the opportunity to comment on the amendments the Secretary of State proposes to make to the Education (Non-Maintained Special Schools) (England) Regulations 1999 to reflect recent changes to legislation and policy. They require the charity or charitable company controlling each school and its governing body to do certain things and manage the school in particular ways to meet its terms of approval.  Non-Maintained Special Schools (NMSS) are approved by the Secretary of State for Education and Skills under Section 342 of The Education Act 1996.
1.2
The changes proposed were to:

a.      reassign statutory duties or responsibilities for doing certain things from the school’s governing body to the person or body of persons responsible for the management of the school, ‘the relevant person’;

b.
give definitions of “boarding accommodation” and “National Minimum Standards” ;
c.
alter the provisions regarding the election of parent governors to ensure that such governors have experience of children with special educational needs;

d.
broaden the range of pupils who are to be provided with free milk or school lunches;

e.
require each school to have a written behaviour policy; and

f.
require the governing body to publish a statement of the values and ethos of the school and details of its arrangements for pupils who are transferring  between phases of schooling or making the transition to further or higher education or the labour market.

The responses to the Consultation were almost all positive, although most respondents suggested additional issues which they thought the Department should address also. We believe that the majority of these can be tackled most effectively through non-statutory guidance.  This will be published to coincide with the Regulations coming into force, in April 2004 we hope.
The consultation took place between 1 September and 28 November 2003.  
The Response Rate And Those Who Responded
The response rate was disappointing.  Despite sending approximately 270 consultation documents  to interested parties, the Consultation being publicised in Spectrum and made available on-line, only 14 responses were received.  The professional body representing nearly all of the 70 NMSS consulted widely with its members before making its response. For this reason, the number of schools commenting was almost certainly significantly lower than it would have been otherwise. 

Those responding represented the following types of organisation:
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The ‘other’ category comprised 2 voluntary organisations, and 3 charitable organisations.

Key Findings

Consultees were asked to respond to the following questions.
Q1.
In your opinion, will these Amendment Regulations cover all changes to the existing Non-Maintained Special Schools Regulations?
Q2.
Are there any areas which you think have been omitted or neglected?  Please give details?
Nearly all those responding felt that the Amendment Regulations covered appropriate ground.  They welcomed the Department’s intention to:

· wherever practicable, make the provisions in the Amendment Regulations reflect those covering similar ones applying to maintained special schools;
·  clarify the respective roles of the charity trustees/directors of the charities/charitable companies controlling NMSS and their schools’ governing bodies.
Quantifying Statutory and Non-Statutory Requirements Affecting The NMSS Sector:  As small parts of a number of pieces of non-school/sector specific legislation and guidance apply to NMSS, the schools and professional body responding asked that these be listed together with indications of whether they contain statutory requirements or good practice recommendations.  
Department’s Comments: Neither the Amendment Regulations, nor indeed any other regulations, should cite legislation other than that which has a direct bearing on the provisions contained within them. For this reason, we can not include supplementary information in the text of the Regulations.  Wherever it is appropriate to do so, we shall cite related guidance and regulations in new guidance to replace DfEE Circular 14/99 ‘Non-Maintained Special Schools’.  

Q3.
Will schools be affected by the new requirement for them to have written behaviour and exclusions policies? If “yes” please give details.
Most respondents did not think that the requirement to have these policies would pose any problems and we do not propose to change the drafting of the Amendment Regulations in this regard. The following points of concern were raised however:
a.
When preparing their written exclusions  policies, over-subscribed schools could take the opportunity to make them unnecessarily stringent, with the consequence that children with the most extreme behavioural difficulties might be disadvantaged;

b.
LEAs placing children at a given NMSS should be consulted about the content of the school’s behaviour and exclusions policy prior to it being finalised.
Department’s Comments: The new guidance will make it clear that schools should not include draconian policies on excluding pupils within their formal Behaviour Policies.  NMSS catering for children with extreme behaviour will almost certainly have written policies in place already, so making it a requirement to have them in Regulation would make little or no difference to the way these schools operate.  

When a LEA intends to place a child at a NMSS, it would be unusual for it not to consider the School’s written policies before agreeing to the placement. Going through this process will give LEAs the opportunity to decide whether the policies in place meet their requirements. It would be advisable for schools which do not have a formal behaviour policy, or those intending to change their existing ones significantly, to consult placing authorities about what they propose.  
Q4.
 Are the amendments proposed in Regulations 4, 6 and 10, moving responsibility for certain functions from the governing body to the relevant person likely to pose any barriers to the smooth running of schools?
Most respondents, including the sector’s professional body, accepted the need to change the existing regulations in this way, albeit that they felt it a pity that NMSS’ governing bodies will inevitably become more advisory than decision making bodies.  
Department’s Comments: The Department plans to take the following actions to help schools’ controlling charities

· New Undertakings/Structure of Governing Body Proforma:  With a view to clarifying the respective roles of the charity controlling each school, the relevant person and the governing body, the Department has produced a proforma detailing the arrangements each NMSS must make with respect to its management and governance. Additionally, it provides the means for each group to undertake to fulfil its statutory duties and responsibilities. These undertakings will obviate the need for schools to have articles and instruments of government and have the added benefit of being future proof.  
The only other related documentation the Department will require will be a short document explaining how each group will fulfil these duties and responsibilities, mainly in terms of monitoring the implementation of their decisions by others.  The administrative burden on schools will be reduced considerably once the small amount of work involved in adopting the proforma and writing the supplementary document has been completed.  The Department will issue the proforma and accompanying guidance to schools shortly after the Amendment Regulations come into force.

· The new non-statutory guidance to complement the Amendment Regulations will describe the charity trustees' and the governing bodies’ statutory duties and responsibilities in detail. 
Q5.
General Comments

Role of NMSS’ Head Teachers/New Requirement For A Person Responsible For The Day To Day Management Of The School  
Some consultees were concerned that, under the current regulations, NMSS are not required to have head teachers.
Department’s Comments: We intend to make new provision requiring that each school should have a suitably qualified person to manage it on a day to day basis. So far as the Department is aware, every NMSS has either a head teacher or principal fulfilling this role already, but it appeared sensible to make it a statutory requirement so as to ensure that no school would ever be in the position that it  had no-one able to make routine day to day decisions. 
We do not believe it would be appropriate to give this person additional statutory functions.  Because NMSS are controlled by charities or charitable companies, the ‘relevant person' (the person or body of persons responsible for the management of the school i.e. some or all of the Charity Trustees/Directors)  and the governing body carry the statutory duties and responsibilities. The charity trustees/directors must have sufficient control of the school to be able to comply with charity law. We believe that giving head teachers statutory duties and responsibilities would add an unnecessary burden to their work and could fetter the relevant person's ability to act. The new undertakings proforma described above - which the charity trustees, relevant person and governing body will be asked to sign up to - sets out clearly where regulatory duties and responsibilities lie. As explained also, in addition, schools will be asked to draw up a document explaining how the relevant person(s) will delegate functions and monitor the work. Through this and schools' written policies, the Head Teacher's or Principal's functions should be set out clearly. 
Consultees’ were concerned that, although the Amendment Regulations will require boarding schools to have a suitable and sufficient number of care staff, there was no such requirement in terms of teaching staff.  
Department’s Comments: We plan, therefore, to make it an additional requirement that all NMSS should have a suitable and sufficient number of teaching staff, teaching assistants and specialist support staff to be employed for the purposes of securing the provision of a suitable education for the pupils attending the school.  
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