Government response to Supporting Families in the Foundation Years: Consultation on Proposed Changes to Free Early Education and Childcare Sufficiency

Introduction 

1. The Government consulted on proposals to:
· Streamline statutory guidance to local authorities on the delivery of free early education and securing sufficient childcare; 

· Set eligibility criteria for the new entitlement to free early education for two year olds; 

· Increase flexibility on when free entitlement hours can be taken; and 

· Clarify quality requirements that providers need to meet in order to deliver free early education places.

2. The consultation ran for twelve weeks between 11th November 2011 and 3rd February 2012. Economic Impact Assessments on a Revised Code of Practice for Local Authorities on the Delivery of Free Early Years Provision for Three and Four Year Olds and Disadvantaged Two Year Olds’ Entitlement to Early Education: Options for Extended Eligibility were published alongside the consultation document together with draft statutory guidance.

3. In total 423 responses were received, the highest proportion of which were from local authorities (32%) and private and voluntary early education providers (21%). Responses were also received from childminders, parents and providers from the independent and maintained schools sector.  There were also 28 responses from national organisations, a number of whom represent large groups of providers. A full breakdown of responses is below. A list of respondents (excluding responses from individuals and from respondents who requested confidentiality) can be found at annex A.
	Please tick ONE category which best describes you as a respondent.

	Options
	Responses

	Local Authority:
	135
	32% 

	Private / Voluntary provider - full day care:
	89
	21% 

	Other (please specify):
	54
	13% 

	Private / Voluntary provider - sessional:
	43
	10% 

	Parent / Carer:
	31
	7% 

	National organisation:
	28
	7% 

	Childminder:
	15
	4% 

	Maintained nursery school:
	12
	3% 

	Networked childminder:
	7
	2% 

	Maintained nursery class:
	6
	1% 

	Independent School:
	3
	1% 

	Total:
	423
	100%


4. During the consultation, policy officials met key stakeholders and attended a number of events across the country at which local authorities and providers from all parts of the sector could come together to discuss the consultation proposals. The outcomes from these events have also been included in the analysis of the consultation.  Ministers are grateful to all of those who took part in the consultation for their invaluable contribution. Particular thanks go to local authorities and organisations who hosted events on behalf of the Department for Education.   
5. The consultation posed questions about how funding to deliver free early education places for two year olds should be made available to local authorities from 2013-14 onwards which are addressed below. However, the consultation did not address issues related to funding the three and four year old free entitlement which was raised by some respondents.  The Government sought views on funding for three and four year olds through the school funding consultation A consultation on school funding reform: Proposals for a fairer system which ran from July 2011 to October 2011. The Government’s response School funding reform: Next steps towards a fairer system was published in March. This publication set out plans to support local authorities in simplifying their early years single funding formula (EYSFF) through, for example, requiring local authorities to publish proforma explaining their EYSFF. Alongside this, the Government will greatly increase the publication of financial benchmarking data, to enhance transparency and support effective local accountability. The publication also makes clear the Government’s commitment to work towards a fair and transparent national funding formula to fund local authorities, so this can be introduced alongside a national funding formula for schools and with minimal disturbance for local authorities and providers.
The two year old entitlement

6. The Government plans to introduce a new targeted entitlement for two year olds to access free early education. The Government intends to take a phased approach to introducing the entitlement. In September 2013, around 130,000 two year olds in England will be able to access free early education places. From 2014, this will be extended to around 260,000 two year olds.  

7. The consultation included proposals on the eligibility criteria for the first phase of the entitlement. It also included a number of proposals which will be common across both phases of the entitlement; these include technical proposals on when children will become eligible for the two year old entitlement, and on the quality and flexibility of provision.

8. The Government’s intentions for the first phase of the entitlement are set out in this consultation report. New eligibility criteria will be required for the second phase of the entitlement from September 2014. The primary focus will remain on supporting economically disadvantaged families, and the Government will also consider whether additional groups of children, such as children with special educational needs or disabilities, should be included.

9. In developing options for the new eligibility criteria, we will apply the following design principles. The new eligibility criteria should:

· Reach around 260,000 two year olds in England;     
· Be simple and transparent for parents, providers and local authorities;
· Secure, so far as possible, that families who would be eligible under the criteria for the ‘first phase’ would also be eligible under the ‘second phase’ criteria; and
· Allow local authorities to easily verify who is eligible.

10. We plan to hold a consultation later this year on proposed eligibility criteria for the second phase of the entitlement.

Consultation analysis

Streamlining statutory guidance to local authorities on the delivery of free early education and securing sufficient childcare
	 Does the proposed statutory guidance make clear what local authorities should do to deliver the free early education entitlement and secure sufficient early education and childcare for two, three and four year olds  (paragraph 3.3 of the consultation document)?

	There were 393 responses to this question

	Options
	Responses

	Clear:
	275
	70% 

	Unclear:
	61
	16% 

	Not Sure:
	57
	15% 


11. Overall respondents were positive about the new guidance and reduced central prescription on how local authorities should meet their statutory duties. The Local Government Association supported the Government’s view that previous statutory guidance was too long and prescriptive and welcomed the reduction of burdens on local authorities, increased discretion and flexibility to meet local needs. 

12. There was some concern that the guidance was too open to interpretation by local authorities. While we understand this concern, the majority considered the guidance struck the correct balance between setting out local authorities’ legal responsibilities and a national framework for the delivery of free early education places and flexibility for local authorities to tailor delivery to meet local needs and circumstances. Several respondents requested additional guidance, such as good practice and case studies (some of which had featured in the guidance) be available in an electronic format. The Department will work with the sector to make good practice materials available, and through the Early Education Co-production Group to identify the best method to facilitate the dissemination of material.
13. Some respondents were concerned that there were no references in the revised guidance to either formal agreements between the local authority and providers (provider agreements) or agreements between providers and parents (parental declarations). However, the Government expects local authorities to have their own arrangements in place with anyone in receipt of public funding to ensure clear accountability. The revised guidance does not prevent local authorities from making formal agreements with providers who deliver free places, or supporting providers to develop agreements with parents setting out how and when they will access their child’s early education entitlement.

14. The draft statutory guidance has been amended to apply only to the delivery of free places for three and four year olds. It will come into force in September 2012. Revised statutory guidance to reflect decisions on the details of the new two year old entitlement to receive free early education will be issued in 2013. Responses to specific sections of the revised guidance are addressed under the relevant sections of this Government response.

Free early education for disadvantaged two year olds

15. This section sets out the Government’s intentions on the implementation of the first phase of the two year old entitlement. Subject to Parliamentary approval of regulations, the Department will publish a revised version of the statutory guidance which will include the delivery of free early education places for two year olds. We intend that the revised guidance will come into force from September 2013. 

Eligibility criteria

16. The consultation document included a number of proposals on the eligibility of two year olds in the first phase of the entitlement to begin in September 2013. It proposed that two year olds who meet the benefits criteria used for Free School Meals, and looked after two year olds, should be eligible for free early education.

	Should eligibility for the two year old entitlement, to be set out in regulations, be based upon the criteria (set out in paragraph 4.4 of the consultation document) used to identify which school-age children are entitled to free school meals?

	There were 402 responses to this question

	Options
	Responses

	Yes:
	251
	62% 

	No:
	80
	20% 

	Not Sure:
	71
	18% 


17. A majority of respondents were in favour of the proposal to link to Free School Meals criteria in the first phase of the entitlement. Across all groups, more respondents agreed with the proposal than disagreed. This proposal also had significant support from national organisations. 

18. Some respondents were keen that eligibility should be based more on a local, practitioner-led assessment of a child’s needs. However, in order to give clarity and certainty to parents and providers, the Government considers that it is important to define national criteria for the two year old entitlement in regulations.
19. Other respondents were concerned that the Free School Meals criteria do not cover all children who are less economically advantaged. The priority in the first phase of the entitlement is to ensure that the most disadvantaged two year olds can benefit from early education. Linking to the Free School Meals criteria is appropriate as it is a standard and widely understood measure of deprivation that focuses on the most economically disadvantaged children. We will hold a further consultation on eligibility criteria for the second phase of the entitlement, which will extend to more children. The extended criteria will apply to children beyond the most economically disadvantaged.

20. Given the largely positive response to the proposal to link eligibility to the Free School Meals criteria, the Government intends to define this in regulations for the first phase of the entitlement, to come into force in September 2013.
21. A number of respondents recommended that two year olds with special educational needs or disabilities should be entitled to free early education. The Government will return to this issue in developing options for the second phase of the entitlement, and will consult again later this year.

	 Should looked after children be given the legal entitlement to free early education at age two? (paragraph 4.8 of the consultation document)

	There were 398 responses to this question

	Options
	Responses

	Yes:
	339
	85% 

	Not Sure:
	33
	8% 

	No:
	26
	7% 


22. There was strong support for the proposal that looked after two year olds should be entitled to free early education; 85% of respondents agreed. Looked after children are currently disadvantaged in terms of educational achievement, and the new entitlement will help to tackle this. 
23. Many respondents agreed these are some of our most vulnerable children, for example:

“Yes as this is a group nationally recognised as underachieving educationally. Research shows that young children accessing quality Early Years provision have better outcomes.” (Local authority)

24. In light of the responses, the Government will take forward the proposal in the regulations for the first phase of the entitlement, and intend that looked after two year olds will continue to be eligible for the second phase of the entitlement.

Local discretion to give priority to other two year olds

25. Local authorities will continue to have discretion to offer free places to children in addition to those defined in regulations. The Government invited views on whether, in the event that not all children with a legal entitlement take up a place, it would be helpful for guidance to identify further groups of children who should be given priority consideration by local authorities for a free place. 
	 Do you support the setting out in guidance of further groups of children, beyond those given a legal entitlement in regulations, who should be given priority consideration for free early education at age two? (paragraph 5.2 of the consultation document)

	There were 392 responses to this question

	Options
	Responses

	Yes:
	310
	79% 

	Not Sure:
	56
	14% 

	No:
	26
	7% 


	 Should guidance propose that priority consideration for free early education at age two is given to any of the following groups (insofar as they do not meet eligibility criteria set out in regulations)? (paragraphs 5.3 and 5.4 of the consultation document) Choose all which you consider appropriate.

	There were 385 responses to this question

	Options
	Responses

	Children with special educational needs and disabled children:
	353
	92% 

	Children identified by health visitors/other health professionals/children’s centres:
	339
	88% 

	Children in need:
	339
	88% 

	Other groups of children:
	141
	37% 

	Service children:
	138
	36% 


26. A clear majority supported the proposal for guidance to identify additional groups to be prioritised for discretionary places. A majority of respondents agreed that these groups should include children with special educational needs and disabled children, children in need, and children identified by health visitors or other health professionals, or children’s centres who would benefit from free early education.  There was some support for children from service families being included as a priority group.

27. There was particularly strong support for guidance on discretionary places from local authorities themselves: 101 agreed with this proposal, and only eight disagreed, with a number commenting that they would find guidance helpful to inform their decisions. 

28. Some respondents were concerned that no list of priority groups could be fully exhaustive, and that local authorities should have the flexibility to set their own criteria for discretionary places, to respond to local needs. The quotes below illustrate this concern:

“It is impossible to have an exhaustive list as each child needs considering on a case by case basis.” (Local government representative organisation).
“It is important for Local Authorities to have enough flexibility to respond to local need to raise achievement and help vulnerable children reach their potential.” (Local authority)
29. Given the strong support, the Government intends that the revised guidance for the free entitlement to be issued in early 2013 will note that local authorities have the flexibility to offer discretionary free places for two year olds. The Government accepts that no list of priority groups can be exhaustive, and so the guidance will include examples of groups who could be prioritised as local authorities have indicated that this would be helpful. This will not preclude local authorities from using their own criteria to offer discretionary places to other groups of children.
Becoming eligible for the two year old offer

30. The consultation document included a number of proposals on when children should become eligible to receive the two year old entitlement. It proposed that the start-dates for the entitlement should be consistent with the entitlement for three and four year olds.
	 Do you agree that eligible children should start to receive an entitlement to free early education from the term following their second birthday (1 September, 1 January or 1 April)? (paragraph 6.1 of the consultation document)

	There were 397 responses to this question

	Options
	Responses

	Yes:
	300
	76% 

	No:
	65
	16% 

	Not Sure:
	32
	8% 


31. There was a largely positive response to this proposal, with majority agreement across all groups of respondents. Matching the start-dates for the three year old entitlement will mean that eligible two year olds can benefit from a full year of early education before they start the three year old entitlement. A number of respondents also welcomed the simplicity of this proposal:

“Beginning the offer the term following the child’s second birthday is consistent with the free entitlement for three and four year olds. This will ensure the system is clear and straight-forward for both parents and providers.” (Early education providers’ representative organisation)
32. Some respondents recommended that the two year old entitlement should start as soon as practically possible following the child’s second birthday, to maximise the child development benefit. Local authorities are free to fund individual children or groups of children from their second birthday if they wish to. However, the Government considers that it is best, in the interests of equity, for all eligible children to have a legal entitlement for one year (570 hours) before they begin the three year old entitlement. Giving a legal entitlement to children to start the entitlement as soon as they reach two years old would mean that some children would access more than a year of free early education before starting the three year old entitlement, and would create funding pressures for local authorities. 
33. In light of the support for this proposal, and the benefits in terms of simplifying the new entitlement for parents and providers, regulations will specify that the eligible children will be entitled to receive free early education from the beginning of the term following their second birthday (1 September, 1 January or 1 April).
	Do you agree that, where a child first meets eligibility criteria part way through the year, the entitlement should commence from the start of the month in which the next school term begins? (paragraph 6.2 of the consultation document)

	There were 394 responses to this question

	Options
	Responses

	Yes:
	233
	59% 

	No:
	114
	29% 

	Not Sure:
	47
	12% 


34. Some two year olds who are not eligible initially will meet the eligibility criteria at a later point during the year.  The Government proposed that such children would be entitled to a free place from the start of the month in which the next school term begins.

35. A majority of respondents supported this proposal. A number of respondents felt that children who become eligible part way through the year may benefit from accessing the free early education place sooner, rather than waiting until the start of the next term.  There is nothing to preclude this should a local authority wish, whether generally or for individual children.  However, practicable start-dates for these children will vary according to local authority processes, providers’ capacity and the needs of the child, as illustrated by the quote below:

”We agree in principle. However at present this is determined by each local authority and we allow two, three and four year olds access to a place sooner than the start of the next term, assuming the childcare setting can accommodate this.” (Local authority)
36. The Government believes that the most appropriate balance is to set out in regulations the start-dates as proposed, but to state in guidance that local authorities have discretion to fund places sooner, should they be available. These dates would give clarity to parents, providers and local authorities of the legal ‘backstop’ by which part-year entitlements are to commence. Mirroring the start-dates for full-year entitlements will help to ensure that this is practicable for providers and local authorities, to allow part-year entitlements to commence at the same time as other new entrants.
	 For a part-year entitlement, do you agree that regulations should allow flexibility, requiring the local authority to secure an appropriate number of hours, rather than setting out a precise number of hours? (paragraph 6.3 of the consultation document)

	There were 389 responses to this question

	Options
	Responses

	Yes:
	326
	84% 

	No:
	34
	9% 

	Not Sure:
	29
	7% 


37. In the consultation document the Government proposed that regulations would not prescribe the number of hours that part-year entitlements should receive. This is because such an approach would risk being inflexible, given differences in the length of school terms. Instead, the proposal was that regulations would simply require the local authority to secure an appropriate number of hours reflecting the proportion of the year remaining, leaving the authority scope to reflect actual patterns of provision or lengths of school terms. There was a clear majority of responses in favour of this proposal, and a particularly positive response from local authorities and providers. The Government intends to take forward this proposal.
	 Do you agree that, once they take up a free place, a child should remain entitled to a place until they become eligible for the free entitlement for three year olds, regardless of whether their family's circumstances change? (paragraph 6.4 of the consultation document)

	There were 398 responses to this question

	Options
	Responses

	Yes:
	329
	83% 

	No:
	50
	13% 

	Not Sure:
	19
	5% 


38. The Government proposed that, when they take up a free place, eligible two year olds should remain entitled to this place until the three year old entitlement starts; that is, they should not lose their place even if their family’s circumstances change. There was a strongly positive response to this proposal across all groups of respondents. Many respondents commented that it is important to ensure continuity of care for children who access the free places. In addition, some respondents commented that this proposal would mitigate the risk of the free entitlement creating disincentives to enter employment, or more highly-paid work.

39. Given this rationale, and the strong support for this policy, it will be included in regulations.

Implementing the free entitlement

	 How should funding for the free entitlement for disadvantaged two year olds be passed to local authorities from 2013-14? (paragraph 7.1 of the consultation document)

	There were 199 responses to this question

	Options
	Responses

	EIG:
	36
	18%

	DSG:
	76
	38%

	Separate ring fenced pot:
	91
	46 %


40. In 2011-12 and 2012-13, the Early Intervention Grant can be used by local authorities to build towards the new entitlement. The consultation document asked for views on how funding for the new entitlement should be passed to local authorities in the subsequent years, 2013-14 and 2014-15. 

41. 46% of responses to this question recommended that the funding is included in a separate ringfenced ‘pot’ specifically for two year old places. The second most popular option, with 38% of responses, was to include the funding in the Dedicated Schools Grant (as is the case for the three and four year old entitlement). A smaller minority of responses (18%) recommended that the funding remains in the Early Intervention Grant. 

42. For local authorities the most popular option was for the funding to be included in the Dedicated Schools Grant; 45% of local authority responses to this question, compared to 34% in favour of a separate ringfenced pot, and 20% in favour of the funding remaining in the Early Intervention Grant.

43. The Government has decided that funding for early education for two year olds will transfer to the Dedicated Schools Grant (DSG) from 2013-14. We believe this will enable effective local integration of free early education for two, three and four year olds. It will also give providers greater certainty to make the necessary expansion in high quality provision. We will provide details in due course about how the funding will be distributed.
Implementation challenges

44. In the consultation document the Government invited respondents to identify the key challenges for local authorities and providers in securing the free places for two year olds. There were 307 responses, and the most common themes were: ensuring that there is sufficient funding to deliver the places; increasing the supply of places to meet demand when the two year old entitlement is introduced; and ensuring that settings – particularly in disadvantaged areas – are sufficiently high quality to deliver two year old places. Below, we address these challenges in turn.
Funding

45. A number of respondents commented that the two year old entitlement must be funded at a sufficient level so that settings can feasibly provide high quality early education. Within these responses, a common theme was that provision for two year olds is generally more expensive than provision for three and four year olds, partly due to different adult-child ratios.

46. In the Autumn Statement 2011 the Government announced additional funding to reflect the costs of building towards and delivering the expanded entitlement. Funding will rise to £760m in 2014-15 in recognition of the costs of the extended entitlement for around 260,000 two year olds. In calculating the national amount to support this policy, the Government recognised the higher cost of two year old places compared to those for three and four year olds, and took account of funding levels which were used in pilots of the two year old offer.

47. A number of responses focused on hourly funding rates for the two year old places. The Government will not set hourly funding rates for providers as this is a matter for local flexibility. The Government considers that the funding provided to local authorities will be sufficient to secure high quality places for eligible children.

Increasing the supply of places
48. A number of respondents felt that a key implementation challenge was the creation of additional early education places for two year olds to meet the increase in demand and asked how the Government will be supporting the sector. The Government recognises that, while there is some spare capacity in the sector, additional places will be needed in many local authority areas. The early years market is very flexible and diverse and it should respond to this demand. The Government is working with providers and representative organisations to identify how high quality providers can be incentivised and supported to deliver the two year old places. The private, voluntary and independent sector, maintained settings, and childminders will all play a key role in delivering the new entitlement.

49. 15 local authorities have been trialling innovative approaches to securing free early education for disadvantaged two year olds in 2011-12. The lessons learned will be disseminated to all local authorities. £5.2m of Government funding will also be used in 2012-13 to support preparations and delivery of the new entitlement.  From 2012-13 the Government will fund a national support contract to support local authorities and providers. Also, the Government will fund 10 local authorities to secure sufficient places under the first phase eligibility criteria by September 2012 (that is, one year in advance of the first phase of the legal entitlement coming into force). The lessons learned from those local authorities will be shared with other local authorities.

50. A number of responses from childminders and representative bodies highlighted the important role that childminders can play in delivering the new entitlement. The Government plans to make changes to the criteria that childminders are currently required to meet to deliver free places for three and four year olds (see ‘Quality’ section below), which will level the playing field and may enable more childminders to provide free places for two year olds.
Quality improvements in disadvantaged areas

51. Many respondents emphasised that the free places for two year olds must be high quality, and felt that a key challenge was to drive quality improvements in existing provision particularly in disadvantaged areas.

52. The Government recognises the importance of ensuring that the places for two year olds are high quality, and a range of measures will support quality improvements in disadvantaged areas. Graduate leaders have a particularly important role to play in working with the most vulnerable children. Early Years Professional Status (EYPS), launched in 2007, is the graduate level professional accreditation programme for leading practitioners in the early years sector. Over 8,300 Early Years Practitioners are already working across England. Up to a further 2,000 learners continue to undertake training to gain their full EYPS qualification.  Since January 2012, the EYPS programme has had a specific focus on disadvantage.
53. To March 2014, the Government is funding the Early Language Consortium, led by I-CAN - the children's communication charity - to deliver an early language training programme for practitioners working with children up to five years old. The programme will specifically focus in areas serving some of the most disadvantaged children and families, and will seek to enhance the language development skills for practitioners in the foundation years, so that they can build on the good practice that already exists when working with children and their parents.

54. The Government is providing grants to the voluntary and community sectors which, amongst other things, are aimed at improving the quality of provision for the early years.  In particular, the Department for Education is providing grant funding to the National Children’s Bureau for the purpose of developing peer-to-peer support among local authorities and early years providers to increase the quality of early years provision. 
Quality

55. The majority of respondents were in favour of the proposals in the consultation document to replace the current quality assurance system with a ‘basket of eligibility criteria' approach, under which local authorities would require providers of free early education to meet one or more criteria in order to receive funding to deliver free places. 
	 Is the proposed model of a basket of eligibility criteria a workable way to ensure there is a transparent and consistent approach to determining eligibility to deliver free early education? (paragraph 9.7 of the consultation document)

	There were 381 responses to this question

	Options
	Responses

	Yes:
	251
	66% 

	Not Sure:
	81
	21% 

	No:
	49
	13% 


	Are the eligibility criteria, set out in paragraph 9.4 of the consultation document, the right ones for providers offering the three and four (and from 2013 two) year old entitlement?

	There were 372 responses to this question

	Options
	Responses

	Yes:
	246
	66% 

	Not Sure:
	79
	21% 

	No:
	47
	13% 


	Does the proposed model strike the right balance between a consistent national quality standard for free early education provision and local authority discretion to address local circumstances? (paragraph 9.7 of the consultation document)

	There were 368 responses to this question

	Options
	Responses

	Yes:
	217
	59% 

	Not Sure:
	93
	25% 

	No:
	58
	16% 


56. The Government is committed to ensuring that public money is invested in securing the best possible outcomes for children. While many local authorities wanted discretion to add additional local criteria to those set out in statutory guidance, some respondents expressed concern about a lack of tightly defined and consistent national eligibility criteria. Ministers recognise the difficulty in prescribing requirements centrally which do not take account of the wide variations in local circumstances.  The Department therefore intends to retain the list of measures set out in the revised guidance as these provide local authorities with the discretion to adopt the most appropriate measures for their area within a national framework.

57. A number of respondents raised concerns about the emphasis placed on Ofsted inspection ratings, particularly given the length of time between inspections. However, many agreed that the Ofsted inspection rating is the only universal measure of quality and is widely recognised by parents, providers and local authorities. The other measures of quality set out in the draft guidance offer local authorities the opportunity to use a range of internal and external evidence to gain an up-to date and comprehensive assessment of the quality of a provider. 

58. A number of specific points in connection with using the Ofsted inspection rating were raised. New providers entering the market may have to wait several months for an Ofsted inspection and so, under the proposed measures, would not be able to deliver free places. The Department is keen to ensure that new providers are not prevented from delivering early education on the basis that they have not yet had an Ofsted inspection. To address this point the guidance has been amended to make clear that local authorities should have appropriate measures in place to ensure that the provision delivered by providers in this position is high quality. 

59. Ofsted’s current grading scale for inspection judgements of early years providers is: outstanding, good, satisfactory and inadequate. In its consultation on Regulation of providers on the Early Years Register, Ofsted is proposing to replace ‘satisfactory’ with ‘requires improvement’, and ‘inadequate’ with ‘requires significant improvement or enforcement’. Subject to the outcome of the consultation the revised statutory guidance will refer to the new grading scales.
60. The Department has considered the concerns raised about the impact on children and families of removing funding from settings rated “inadequate”.  The Department would normally expect local authorities to withdraw funding in these circumstances. However, in response to those concerns, the Department has replaced the current wording in the draft guidance to make it clearer that, should a provider receive an “inadequate” inspection rating, the local authority would have the discretion to continue to fund the provider if they believe the setting is likely to improve significantly at re-inspection or within an agreed timescale.  
61. A response from a representative organisation for early education providers considered that the Department had under-estimated the costs involved in terms of money and time to providers undertaking quality improvement schemes and over-estimated the number of providers actively participating in quality improvement schemes. The Department has amended the impact assessment on the revised statutory guidance to reflect these comments. 

62. Many respondents welcomed the fact that the basket of quality measures offered childminders not part of a network the opportunity to receive funding to deliver free places if they met other quality criteria. This should level the playing field between childminders and other providers and increase parental choice. 

63. In response to other comments the Department has made it clearer in the guidance that peer-to-peer support networks and quality improvement programmes should be those that the local authority considers appropriate, and that the level of workforce qualifications of all providers should be used as an indicator of higher quality provision. The revised guidance also makes clear that local authorities have a statutory duty under s13 of the Childcare Act 2006 to provide information, advice and training to childcare providers. 

	Should local authorities be encouraged to set a higher quality threshold for providers delivering the two year old entitlement? (paragraph 9.9 of the consultation document)

	There were 385 responses to this question

	Options
	Responses

	Yes:
	205
	53% 

	No:
	132
	34% 

	Not Sure:
	48
	12% 

	
	
	


64. The Government asked whether there should be a higher quality threshold for providers who deliver the two year old entitlement. The evaluation of the two year olds pilot found that high quality settings have a positive impact on child development. 

65. Opinion was fairly evenly split on this issue. There was a small majority in favour of a higher quality threshold for providers delivering the two year old places (53% of respondents who answered this question). A majority of the local authorities, maintained settings, and childminders who responded agreed with the higher quality threshold. Of the private and voluntary providers who responded to this question, a minority felt that there should be a higher quality threshold. Some respondents were concerned that a different quality threshold could create administrative burdens for local authorities and providers and discourage them from delivering free places for two year olds.

66. There was no consensus on what the higher quality threshold should be. Some respondents commented that providers should access ‘age-appropriate’ training relevant to early education for two year olds. Other respondents recommended that only settings rated ‘good’ or ‘outstanding’ by Ofsted should deliver the two year old places. 

67. The Government agrees that provision for two year olds should be high quality. We believe that it will be important to allow local flexibility in applying the ‘basket of measures’, given the wide range of different quality improvement practices and Continuous Professional Development opportunities for early years practitioners. 
68. The revised statutory guidance (in 2013), will set out quality thresholds for the two year old entitlement. The thresholds will be the same as those proposed in the ‘basket of criteria’ for the three and four year old entitlement. This means that settings judged ‘good’ or ‘outstanding’ by Ofsted should be able to deliver the free places (unless the local authority has reason to believe that quality has deteriorated significantly), and that ‘satisfactory’ settings will need to meet at least one other criteria in the basket. However, local authorities will have discretion to require that providers meet more than the minimum number of the criteria in the basket. This includes the discretion to set more stretching criteria for providers of two year old places.
69. This approach allows local authority flexibility, to achieve our aim that eligible two year olds can access the highest quality provision available. We will review this approach and reconsider whether a higher quality threshold for the two year old places should be set out in guidance, when revising the guidance for the second phase of the two year old entitlement (from 2014).
Flexibility 
	Do you support the proposal that free entitlement hours could be taken between 7am and 7pm (rather than between 8am and 6pm as currently)? (paragraph 8.3 of the consultation document)

	There were 401 responses to this question

	Options
	Responses

	Yes:
	170
	42% 

	No:
	156
	39% 

	Not Sure:
	75
	19% 


	Do you support the proposal to allow the free entitlement to be taken over two days per week rather than three days? (paragraph 8.3 of the consultation document)

	There were 402 responses to this question

	Options
	Responses

	Yes:
	235
	58% 

	No:
	115
	29% 

	Not Sure:
	52
	13% 


70. The majority of respondents supported the proposal to enable children to take up their full 15 hour entitlement over two days. Many felt that this would enable more children to take up their full entitlement.  However, a number expressed concern about the length of time a child might spend in a setting and cited research which indicated that children benefit more from early education when they receive it in frequent shorter sessions rather than fewer longer days.  Others argued that parents are best placed to decide appropriate patterns of provision for their child, where there is availability within providers to meet this demand.

71. There was less consensus over the proposal to enable children to take up their free entitlement between at any time between 7am and 7pm. A majority of parents, childminders and local authorities supported the proposal to enable children to take up their free entitlement between these hours as this would support working parents. However, maintained nursery schools and classes and private and voluntary providers were the main groups against the proposal. The key concern raised was the ability of children to learn and develop at these times, and the length of time children may stay in a setting. The government considers there is a balance to be struck between supporting parents to manage their work and family responsibilities and ensuring the best learning and development opportunities for all children. Enabling parents to drop off their children earlier in the day or to collect them later may better meet their working patterns. The Government agrees that it would be too long for children if they were to access the free entitlement over 12 hours in one day, and will retain the maximum of 10 hours a day. 

72. A number of respondents also raised issues relating to staffing, premises and potential additional costs. It will be easier for some providers than others to offer free hours at these times. The Department expects local authorities to work with providers to enable parents to take up their free entitlement at these times and over two days if there is parental demand. However, there is no expectation that local authorities will require providers to enable children to take their free hours between 7am and 7pm or over two days as a condition of receiving funding to deliver free places.  
73. A few respondents queried the inclusion of two guaranteed patterns of access – 3 hours a day over 5 days of the week and 5 hours a day over 3 days of the week. This was due mainly to concerns that this would in fact restrict flexibility and fell short of what was already being delivered in many cases. The Government considers it is important to retain the two guaranteed patterns of access set out above to ensure that all parents, as a minimum, are able to access the free entitlement in this way. However, the Government expects that local authorities and providers will work together to assess parental demand for other flexible patterns of access and make these available.  

	Should the same flexibility requirements apply to the two year old entitlement? (paragraph 8.3 of the consultation document)

	There were 380 responses to this question

	Options
	Responses

	Yes:
	276
	73% 

	No:
	59
	16% 

	Not sure:
	45
	12% 


74. A majority of respondents, across all groups, agreed that the same flexibility requirements should apply to the two year old entitlement. Some respondents were concerned that the minimum of two days could lead to sessions being too long for two year olds, and some also commented that 7pm may be too late for two year olds to be in an early education setting.

75. However, other respondents argued that a consistent approach was important for parents and providers:

“It is important that the flexibility requirements are applied consistently across the age ranges. The offer needs to be consistent and easy to understand for both the children’s workforce and parents.” (Early education providers’ representative organisation)
76. The Government believes that parents, not government, are best placed to know what patterns of early education provision will be in their children’s best interests. The flexibility of early education session times for two year olds will help to ensure that providers are best able to deliver what parents want. As for the three and four year old entitlement, the Government acknowledges that some providers may wish only to provide the free places at particular hours within the 7am-7pm limits. As set out above, they will continue to have discretion to do so. At the same time, local authorities should seek to help parents access provision at these times when this is what the parents prefer. 
77. In light of the positive response, the guidance for the two year old entitlement will specify the same flexibility in patterns of provision as for the three and four year old entitlement.
Sufficiency of childcare

	Do you support the proposal that local authorities should prepare and publish an annual report on the sufficiency of childcare? (paragraph 10.3 of the consultation document)

	There were 389 responses to this question

	Options
	Responses

	Yes:
	311
	80% 

	Not Sure:
	45
	12% 

	No:
	33
	8% 


	Do you support the repeal, in principle, of Section 11 of the Childcare Act 2006 (the Duty to Assess Childcare Provision) and of the regulations which prescribe the assessment criteria to be used in the preparation and publication of Childcare Sufficiency Assessments? (paragraph 10.4 of the consultation document)

	There were 355 responses to this question

	Options
	Responses

	Yes:
	220
	62% 

	Not Sure:
	98
	28% 

	No:
	37
	10% 


78. The majority of respondents supported the proposals for an annual report on availability and sufficiency of childcare in the local authority area. A number of respondents were concerned about the cost and bureaucracy that could be incurred in producing the report, which may divert resources from front-line services. The Government acknowledges that the current duty to publish an assessment of childcare sufficiency is bureaucratic and costly to produce. However, local authorities will have the flexibility to determine the style and content of the annual report, in contrast with the highly detailed and prescriptive legal duty to assess childcare sufficiency that currently applies.
79. Views on the level of prescription on the content of the report in the guidance were mixed. Some felt that nationally prescribed criteria were required, whilst others thought that local authorities should have complete discretion. The Government considers that local authorities are best placed to determine the level of detail to be included in the report. However, to respond to the concerns raised, the guidance has been amended to suggest topics that should be included in the annual report, for example, information about: the supply and demand for childcare for particular age ranges of children; affordability and accessibility; and, details of how any gaps in childcare provision will be addressed. 

80. The majority of respondents supported the proposal to repeal the duty to assess childcare provision every three years. A range of respondents were concerned that removing the duty would dilute the importance of the duty to secure sufficient childcare and this would also compromise local authorities’ ability to produce the annual childcare report. However, the requirement to produce an annual report forms part of the statutory guidance to local authorities and local authorities should not depart from the guidance unless they have good reason to do so. The Government therefore intends to seek a legislative vehicle to repeal this duty at the earliest opportunity and introduce the new annual report in the statutory guidance. 

81. A number of respondents felt that a better solution would be to reduce the prescription associated with the childcare assessment duty. However, amending the duty to assess sufficient childcare would still require an amount of central prescription. This would impinge on local authorities’ discretion to determine the level of detail and bureaucracy that they judge is appropriate for the production of an informative and helpful report for elected members and parents. The publication of the annual report will be required by statutory guidance and will provide evidence that a local authority is meeting its duty to secure sufficient childcare, under section 6 of the Childcare Act 2006. 
82. The majority of respondents felt that reports should be short, written in plain English and be easy to access.

Information to parents
83. The consultation asked whether there are further steps the Government should take to ensure that parents have good information on their entitlements and choices. There were 346 responses to this question. 

84. Local authorities have a statutory duty under section 12 of the Childcare Act 2006 to provide information, advice and assistance to parents or prospective parents on childcare and must establish and maintain a service to do so. Local authorities must also have regard to statutory guidance issued under section 12. Although some respondents felt that local authority Family Information Services fulfilled this function, a number felt that  information was not readily accessible and suggested various ways in which access to information could be improved including local and national advertising (including TV and radio), strengthening the role of children’s centres, using social networks, and through GPs and health visitors.

85. To provide more information for parents the Department has contracted with 11 respected organisations
 to provide national family support services online and by telephone. These services provide targeted support on a wide range of issues in areas such as: childcare and early learning; family law; specific advice for fathers; single parents; relationships; disability and SEN; and mental health. 
ANNEX A

List of respondents

The following is a list of organisations that responded to the consultation.  Responses from individuals are not listed nor are those from respondents who requested confidentiality.

A+ Education Ltd

Adult & Adolescent ADHD Network
Ambrose Nursery Ltd 

Ashford Children Centres Kent County Council 

Ask Askew Childcare Business Consultancy 

Association of Teachers and Lecturers 

Barnardo’s 

Barnsley Metropolitan Borough Council 

Bath and North East Somerset Council 

Bents Green Pre-school

Berrygrove Pre-School 

Birmingham City Council 

Blackpool Council  

Bolton Council 

Bourne Valley Nursery School 

Bracknell Forest Council 

Bradford Metropolitan District Council 

Brent Council 

Bright Horizons Family Solutions Limited 

Bright Kids 

Brighton and Hove City Council 

Broadmeadow Infant and Nursery School 

Brown Bear Childcare 

Buckinghamshire County Council 

Bucks Healthcare NHS Trust
Bury Council  

Butterfly Nursery School 
Byron Green Pre-school 

Calderdale Metropolitan Borough Council 

Calmore Pre-School 

Cambridgeshire County Council 

Central Bedfordshire Council
Centre for Research in Early Childhood 

Cheam Baptist Church Pre-school 

Cheshire East Council 

Cheshire West and Chester Council 

Childcare4u  

Children's House Nursery Group

Childrens Playlink
City of York Local Authority  

Contact a Family  

Cordis Bright
Cornwall Council 

Cumbria County Council
Daycare Trust  

Derby City Council 

Derbyshire County Council 

Devon County Council 

Dilham Pre-school 

Doncaster Council  

Dorothy May Nursery School

Dorothy Stringer Playgroup
Dorset Early Years Voice Group 

Durham County Council 

Early Education  

Early Excellence
East Herts and Broxbourne Early Years SEND team 

East Reading Children's Centres 

East Riding of Yorkshire Council  

East Sussex County Council 

Egg Day Nursery 

Elklan Training 

Elland Children's Centre 

Essex County Council  

Every Disabled Child Matters 

Fagley Primary school
Family Action  

Family and Parenting Institute 

Freda's Playgroup 

Garden Cottage Nursery School 

Gateshead Council  

Gloucestershire County Council  

Hadland Care Group  

Halton Borough Council 

Hampshire County Council 

Happy Days Childcare
Hazelwood Nursery  

HeadStart Day Nursery (Southern) Ltd  

Hertfordshire County Council  

Highmore Hedgehogs Pre-school  

Holloway Pre-school 

Hollyberries Nursery 

Holy Cross Pre-school 

Home-Start (Hull) 

Hotspur Primary School  

Hurley Pre-School  

Independent Schools Council  

Islington Early Years, London Borough of Islington  

Jellybabies Ltd 

Kia Mena Montessori Pre-school
Kingfisher Nursery  

Kingston upon Hull City Council

Kirklees Council  

Knowsley Metropolitan Borough Council  

Lancashire County Council  

Learning Curve Day Nursery 

Leeds Council 

Leicester City Council 

Lewisham Council
Lincolnshire County Council Children’s Services 

Little Acorns 

Little Ducklings Childminding and Shobdon Arches Preschool 

Little Elms Daycare 

Little Hands 

Little Marlow Pre-School
Little People Kindergarten
Little Sunshines pre-school  

Liverpool Council Children's Services  

Local Government Association  

London Borough of Barnet  

London Borough of Bromley  

London Borough of Camden  

London Borough of Enfield 
London Borough of Hackney

London Borough of Haringey

London Borough Harrow  
London Borough of Havering  

London Borough of Hillingdon  

London Borough of Hounslow  

London Borough of Kingston upon Thames  

London Borough of Lambeth  

London Borough of Southwark 

London Borough of Tower Hamlets 

London Councils  

Longacre Childcare Ltd
Luton Borough Council  

Manchester City Council  

Margaret McMillan Nursery School 

Mayor of London, Greater London Authority

Mencap  

Merton Council
Merton Poppits Playgroup  

Micklands pre-school  

Middlesbrough Council 

Millshill Playgroup  

Milton Keynes Council 

Monkchester Road Nursery School and Family Centre 

Montessori Schools Association 

NASUWT  

National Childminding Association  

National Children's Bureau  

National Day Nurseries Association  

National Portage Association  

National Union of Teachers 

Necton Little Oaks 

New Millside Preschool)
New Road Nursery  

Newcastle City Council
Newick C of E School
NHS Nurseries and A Step Ahead Ltd  

Norfolk County Council  

North Lincolnshire County Council 

North Somerset Council  

North Somerset Family Information Service 

North Tyneside Council  

North Yorkshire County Council  

Northamptonshire County Council (Early Years & Childcare Service) 

Northrepps Primary School/Pre-School 
Nottingham City Council 
Nottinghamshire County Council  

Nurserytime  

Nutfield Day Nursery Ltd  

Oldham Council
OMEP UK  

Osbaldwick Children 
Oxfordshire County Council 

Parkfield Children's Centre 

Parklands Nursery (EYDCP)  

Pen Green Centre for Children and their Families 

Peter Pan preschool nursery 

Peterborough City Council  

Phoenix Montessori Nursery 

Pied Piper Pre-School  

Plantings School  
Plymouth City Council 
Premier Pre-School  

Pre-school Learning Alliance 

Rainbows Montessori  

Rebecca’s Day Nursery 

Red Barn Community Pre-School
Reflections Nurseries  

Ribblesdale Children's Centre 

River Meadow 

Rochdale Day Nursery Association  

Roselands Community Nursery and Playschool
Royal Borough of Kensington and Chelsea Council 

Royal Borough of Windsor & Maidenhead Council
Rutland County Council 

Saint Patrick’s school, Sheffield
Sandwell Early Years and Childcare Unit 

Scope  

Secret Garden Pre-School
Sefton Carers’ Centre
Sheffield City Council  

Sheffield Hallam University Nursery  

Short Heath Primary School - Nursery dept

Shropshire Council
SKIPS
Slough Borough Council  

Slough Sure Start Service 

Solihull Council 

Somerset County Council  

South Gloucestershire Council  

South Grove Children's Centre  

South Tyneside Council 

Southampton City Council  

Southend Borough Council  

Springboard Opportunity Group  

Squirrels Day Nursery  

St Edmund's Nursery School & Children's Centre

St John's Nursery Playgroup
St Matthews Playgroup  

St. Helens Council  

St. Wilfrid's Nursery  

Staffordshire County Council 

Stanley Road Primary school
Stockport Council
Stockton-on-Tees Borough Council  

Stoke-on-Trent City Council

Suffolk County Council  

Sunderland City Council  

Sunny Days Pre-School
Sure Start West Riverside Children’s Centres 

Sutton Council
TACTYC  

Tameside Metropolitan Borough Council 

Teddy 'n' Daisy's Day Nursery Ltd 

Telford & Wrekin Council 

Templenewsam Colton Children’s Centre  

The Children's Society

The Education Centre for Children with Down Syndrome

The Family information Group 

The Major Provider Group  

Thorner Pre-school  

Thurrock Council
Tiggywinkles Montessori Nursery
Torbay Family Information Service
Totspot Day Nursery  

Trafford Council
University of Exeter Family Centre
Walkers Day Nursery  

Wandsworth Council
Warrington Borough Council  

Warwickshire County Council  

Wellies Day Nursery  

Wellington Hill Pre-School
West Berkshire Council 

West Heath Playgroup 

West Sussex County Council  

Westside Day Nursery 

Wheathampstead Playgroup  

Wiltshire Council

Windmill City Farm Children and Family Services  

Wirral Borough Council  

Wolverhampton City Council 

Worcestershire County Council  

� To note that the figures showing the breakdown of responses may not always sum to 100%, due to rounding.


� Contact A Family (disability and special educational needs); Coram Children’s legal Centre (family law and some education issues); Family Lives (advice on any family issue); 


Family Matters Institute (DadTalk service for fathers); Family Rights Group (families involved with Children’s Services); Gingerbread (single parents, particularly benefits):   Netmums (advice on any family issue including childcare); One Plus One (relationship self-help);    


Relate (one-to-one relationship advice); Single Parents Action Network (single parents, particularly employment); Young Minds (child mental health and behaviour).
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