Q&A - Consultation on Land Transfer Scheme Regulations
Q:  Do these regulations introduce new powers for the Secretary of State over local authority land?
· No, the regulations do not introduce any new powers for the Secretary of State over local authority land. The Secretary of State has had the power to make schemes transferring local authority land that has been used for the purposes of a community school within the previous eight years (and no longer needed for those purposes) to those involved with the running of CTCs and Academies since the Learning and Skills Act 2000. These were carried forward in Schedule 35A to the Education Act 1996, by virtue of the Education Act 2002, and subsequently re-enacted and extended to cover all land used for maintained schools in the previous eight years in Schedule 1 to the Academies Act 2010. 
Q:  What land is covered by these existing powers?

· Schemes may be made only in respect of local authority land that has been used for the purposes of a maintained school in the last 8 years but is not longer so used or is about to be no longer so used. (The Education Bill will extend this to include any ex-Academy land which has returned to the local authority.)

Q:  What do these regulations do?

· These regulations specify the information and documents that a local authority must supply to the Secretary of State if he decides to make a scheme to transfer local authority land to an Academy.  

Q:  Why are these regulations necessary if local authorities are committing to the Academies programme already?
· We agree that the majority of local authorities are fully engaged with the Academies programme, and are doing all they can to support schools that wish to convert. We remain confident that most schools will be able to convert with negotiated land arrangements.
· We believe that by setting out in regulations exactly what information the authority must provide to the Secretary of State in order for him to make a scheme, we reduce the risk of issues being overlooked, and of schemes being open to challenge by either side. This also makes clearer the information authorities need to consider when schools convert even where a scheme isn’t required, in order to identify the land, rights and liabilities to be transferred. We hope that authorities will find this further clarification helpful.  
Q:  What other options has the Department explored for agreeing land transfers without the need for schemes and regulations?
· In the majority of cases we are able to negotiate with local authorities for the use of their land by Academies, usually on a 125 year lease basis. 
· Model documents, forms and guidance for schools (and their lawyers) need to use to convert to an academy, are already made available on the DfE website. We also provide a dedicated project lead for each converting school and their local authority to broker solutions and guide them through the process. In some cases, were we think it is appropriate, we have agreed individual arrangements to reflect local circumstances. We continue to expect that we will be able to negotiate solutions in the vast majority of cases. 
· But where we need to make a scheme to transfer the land in order to make it available for an Academy or Free School, we need specific powers to ensure the Secretary of State has the necessary information to properly effect a transfer of the land via a scheme.
Q:  What work has the Department done to gauge the expected reaction from stakeholders prior to this formal consultation?
· In advance of this formal consultation on draft regulations, we have spoken to other Government Departments, faith groups, and both the LGA and ACDS in order to seek their views. The Secretary of State’s powers to make land transfer schemes have also been discussed as part of discussion on the current Education Bill. 
Q:  Can you give further details of the land that is covered by these powers?

· The scheme-making powers apply to land held by local authorities that has been used for purposes of a maintained school in the last 8 years and is no longer needed for the purposes of the school. This includes land for those schools which convert without closure under the Academies Act 2010, as well as land for any schools where the Secretary of State chooses to exercise his powers under the same Act to intervene to address educational performance issues. They also cover situation where a school closes and is replaced by an Academy, and proposed disposals of land where school is not closing, but surplus land may be required for a Free school.

· The scheming powers would not apply to local authority land held for other purposes which had never been used by a school (or was last used by a school nine or more years previously).

Q:  Can the scheming powers be used to transfer local authority land currently being used for the purposes of a maintained school?
· No. If the land is required for the purposes of the school it is not covered by the scheming powers. The land would either already not be in school use, [or the Secretary of State would be satisfied it was about to no longer be used for the school]

Q:  As the scheming powers apply to land which was used for a maintained school up to 8 years ago, what happens if the local authority is already using the land for another purpose – such as a community facility?
· The Secretary of State would have the power to transfer the land if it was required for an Academy or Free school, but in all cases he would of course take the local circumstances, and the views of those concerned, into account, and he would be required to act reasonably in all cases.
Q: Once land transfers to an Academy or Free School, can the Academy Trust propose to sell it off themselves?
· If land transfers on a leasehold basis – as most transfers from local authorities currently do when schools convert to Academy status – then the local authority retains ownership and control, and the Academy Trust has no powers to dispose of the land.

· If a freehold transfer to the Academy Trust is agreed, then the Trust would have power to propose a disposal of the land. However, no such disposal may take place without the specific consent of the Secretary of State, who will take the views of interested parties into account.  Ultimately the Secretary of State may grant consent for the disposal, but he may also order that some or all of the proceeds from the sale are paid back to the local authority. 

Q:  Can the Secretary of State order that the local authority must buy the land back?
· In the event that Academy land previous held by a local authority comes to be disposed of, as well as the consent described above, the Secretary of State could order that land be returned to the local authority. As part of that order compensation may be paid to the Academy Trust. However, the Secretary of State would have to act reasonably, and would not seek to make such a transfer against the wishes of the local authority.

Q:  What happens if an Academy or Free school closes or fails – where does the land go then?
· We do not expect this situation to arise often. But where an Academy Trust ceases to run an Academy or Free School, or it ceases to operate for whatever reason, it is unlikely that the local demand for places will have completely ceased. The current Education Bill will give the Secretary of State the power to transfer land currently held by the school to a new Free school or Academy that may come in to replace the one that has closed. He also has the power, as described above, to return land to the local authority. 
