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	Reform of Alternative Provision

On 1 September 2011, the Secretary of State asked the Government's Expert Adviser on Behaviour, Charlie Taylor to conduct a review of the alternative provision (AP) sector.  On 8 March 2012, Mr Taylor published his report, and the Secretary of State accepted all his recommendations.

This consultation sets out proposals to take forward a number of the recommendations in that report, and seeks views on those proposals.  It also covers new draft guidance on AP, replacing all existing guidance on that issue, some of which is statutory guidance for local authorities, schools or pupil referral units. 

The consultation will last six weeks. This is to enable the Department to consider the responses, and then publish finalised guidance and relevant regulations before the end of this academic year.  Publication before the start of the summer holidays will give the sector time to familiarise themselves with those changes coming into force in September 2012.  Regulations relating to delegated budgets and control over staffing for PRUs will be published later this year and come into force in April 2013.
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	If you have a query relating to the consultation process you can contact the Public Communications Unit (PCU) by telephone: 0370 000 2288

or via the Department's 'Contact Us' page.

	1
	Background and Context

	
	1. Children in alternative provision (AP) are some of the most vulnerable in the education system. Many are from deprived backgrounds with a range of underlying issues that may affect their education. Their educational attainment falls far below those of their peers - just 1.4% of those in AP in KS4 obtaining 5 or more GCSEs at grades A*-C, including English and Maths, compared with 53.4% in all schools in England.

2. The Secretary of State recognised the need to reform the sector and set out some proposals in the 2010 White Paper, The Importance of Teaching. The Education Act 2011 has since established a legislative basis for some of the proposed changes: creating a new type of Academy, the AP Academy, to allow pupil referral units (PRUs) to benefit from Academy status and other providers to establish AP Free Schools; and establishing the statutory basis for PRUs to be given delegated budgets.

3. To develop the reform of this sector further, on 1 September 2011 the Secretary of State asked Expert Adviser on Behaviour, Charlie Taylor, to review AP and attendance, and report to him on these issues. His report on AP Improving Alternative Provision was published on 8 March and welcomed by the Secretary of State, who agreed the recommendations. This consultation seeks views on measures which will implement the majority of Charlie Taylor's recommendations (1-4, 8-10, 12, 14, 20- 21, 23-25 and 27-28) and take forward the agenda outlined in the White Paper to raise standards in the AP sector.

4. Reform should lead to a sector where those responsible for commissioning provision can choose between a range of high quality providers to find the best way to meet a child's needs. PRUs will have the autonomy to make best use of their resources, and most will in time have converted to AP Academies. AP Free Schools will have introduced diverse provision into areas where it is needed, and other voluntary sector and independent providers will offer services to meet needs that cannot be met elsewhere.

5. The Department proposes that most of the measures set out in this document will take effect in September 2012, except for giving PRU management committees delegated budgets and control over staffing (issue 4 below), which will come into force in April 2013, to coincide with the start of the financial year (and possibly with the new funding system for AP). This document also cross-refers to a consultation on teacher training which includes proposals relating to PRUs.

6. The proposals covered here are:

· Issue 1: implementing Charlie Taylor's recommendations 23 and 27 on failing and underperforming PRUs, 24 on LAs co-operating with PRUs seeking to become AP Academies, and 28 on opening new AP provision; 

· Issue 2: implementing Charlie Taylor's recommendations 8 and 25 on the composition of PRU management committees; 

· Issue 3: implementing Charlie Taylor's recommendation 12 on how long pupils can stay in AP when directed off-site for education to improve their behaviour;

· Issue 4: giving PRUs delegated budgets and control over staffing, and updating the regulations that apply mainstream legislation to PRUs;

· Issue 5: implementing Charlie Taylor's recommendations 20 and 21 on Initial Teacher Training and Teaching Schools; and

· Issue 6: revised guidance, including statutory guidance, to implement some of the recommendations in Charlie Taylor's report, where implementation depends upon good practice by LAs, schools or PRUs (1, 2, 3, 4, 9, 10 and 14).

7. Draft statutory instruments have not been included with this consultation document, as most will be relatively technical amendments to existing regulations and would convey little of what the legislation is intended to deliver. Instead, we have set out how the policy proposals would work in practice and what impact the legislation would have. We hope that this will be more helpful for the sector, and provide greater clarity on the proposals and how they fit within the broader vision for the future of AP. The regulations will be drafted in the light of the consultation but, unless there is a significant change in policy intentions after consultation, there will be no consultation on the regulations themselves.

8. An Equalities Impact Assessment on the implementation of Charlie Taylor's review will shortly be published on the Department's equality analyses webpage here.

Issue 1 - implementing Charlie Taylor's recommendations 23, 27, 24 and 28. 

9.   Charlie Taylor has recommended in his report that:

· ‘where PRUs are failing they can be taken over by successful PRUs, successful alternative providers, or by Academy sponsors' (recommendation 23);

· ‘PRUs are removed from LA control, by becoming Academies where possible and closure where it is not. By 2018, the only PRUs remaining would be those where maintenance by the LA added value to the operation of the PRU. To achieve this, the Secretary of State may need to intervene to oblige PRUs to enter into Academy arrangements in cases where the PRU is not failing, but is not delivering expected outcomes' (27);

· ‘where PRU head teachers or management committees wish to convert to Academy status, LAs should be supportive and co-operate with this process' (24); and

· ‘if LAs wish to open new provision, it should be set up as an AP Academy or an AP Free School' (28).

10. Though there is some excellent provision in PRUs, the Department must be prepared to intervene when provision is not of the required standard. This principle underpins the approach that we have taken with mainstream schools, where coasting and under-performing schools are targeted for improvement. We are clear that it is even more important to intervene with underperforming PRUs, and we cannot continue to ignore those that are not delivering the expected outcomes for the most vulnerable children. The Secretary of State therefore accepted Charlie Taylor's recommendation above and the plans below propose how we will implement this.

11. The Secretary of State already has powers to direct a LA to close a failing PRU in Ofsted categories (in special measures1), and provide information to him about the provision they intend to make to replace the PRU. Regulations to apply the Academies Act 2010 to PRUs, on which the Department recently consulted (for more details click here), will also allow the Secretary of State to issue an AP Academy Order in relation to PRUs in Ofsted categories. This will enable the PRU to become an AP Academy, with a sponsor.

12. Ofsted is currently carrying out a consultation (A good education for all - closing 3 May 2012) that proposes that a new ‘requires improvement' category (new category 3) should replace the previous ‘satisfactory' (old category 3) and ‘notice to improve' (part of old category 4) classifications. It also proposes that schools or PRUs in this category will be deemed to ‘require significant improvement'. If these proposals are implemented (planned for September 2012), it will mean that the Secretary of State can issue AP Academy Orders to PRUs that are judged as ‘requiring improvement' (new category 3) in the same way as he will be able to for PRUs in the current Ofsted category 4, as set out in paragraph 11 above. This will ensure that underperforming PRUs are treated in the same way as underperforming mainstream schools - so that where a PRU is failing to deliver a ‘good' or better education to its pupils the Secretary of State will be able to intervene to ensure that this does not continue.

13. However, if the Ofsted proposals are not implemented in this way, the Department will need to establish a new way to intervene with PRUs that are under-performing but which are not in the current Ofsted categories (special measures and notice to improve). Paragraph 14 (below) outlines how we will judge whether a PRU is underperforming.

14. The Secretary of State has the power2 to make regulations to allow him to issue directions to LAs about how they exercise their functions under section 19 of the Education Act 1996 including functions in relation to PRUs. The Department propose making regulations so that (from September 2012 subject to Parliament) a LA will be required to comply with any direction issued under such powers by the Secretary of State. If the Ofsted proposals are not implemented, we propose using this power to issue directions to enable the Secretary of State to intervene with under-performing PRUs (for example, by closing them and directing the LA, if this is appropriate, to seek new AP Academy or Free School arrangements to discharge their section 19 duties). In line with the approach taken to intervene with underperforming mainstream schools, we will consider all PRUs that are found ‘satisfactory' (category 3) by Ofsted and judge whether they meet the following criteria for possible intervention:

· The standards of attainment and progress of pupils at the PRU are unacceptably low3, and are likely to remain so, including progress against pupils' specific educational needs (e.g. behaviour or attendance) and destination information; or

· The quality of provision - teaching or other provision - for pupils at the PRU is unacceptably low, and is likely to remain so; or

· There has been a serious breakdown in the way the PRU is managed or governed, including poor leadership and management, affecting the performance of pupils; or

· The safety of pupils or staff at the PRU is threatened (including a breakdown of discipline).

15. To implement recommendation 24 and aid with the implementation of recommendation 27, the Department proposes using the regulations outlined in paragraph 14 (from September 2012) to allow the Secretary of State to direct local authorities (LAs) to use their best endeavours to co-operate with the creation of an AP Academy. For example, if a PRU management committee wanted to convert to an AP Academy and an Academy Order had been made by the Secretary of State, but the LA was obstructing the process unreasonably, the Secretary of State could then direct the LA to co-operate with the process (as long as it was reasonable for him to do so).

16. When implementing recommendation 23 and 27 by intervening with failing or underperforming PRUs, the day to day running of the PRU needs to be effectively managed and the education of the pupils in the PRU not disrupted. To achieve this in mainstream schools eligible for intervention the Secretary of State uses powers which enable him to establish a governing body consisting of interim executive members. To create a similar mechanism for PRUs the Department proposes amending the management committee regulations to provide for this. From September 2012 the Secretary of State will then be able to replace the management committee of a PRU with an interim governance structure, where that PRU requires special measures or significant improvement and an Academy Order has been made by the Secretary of State (or a direction to close in these circumstances), or where the LA has been directed by the Secretary of State to close a PRU.

17. Finally, to implement recommendation 28, the Department proposes commencing new section 6A of the Education and Inspections Act 2006 (as inserted by the Education Act 2011) so that it applies to PRUs. This requires LAs to seek Academy or Free School proposals in the first instance, where they think a new school is needed in their area. The new provisions provide for communication with and notification to, the Secretary of State in the process. Only when no proposals, or no suitable proposals, are received can a LA follow the relevant process to establish a new school. This provision was commenced on 1 February 2012 for maintained mainstream and special schools, but was not commenced for PRUs as we wished to wait for the publication of the Taylor Report. We propose commencing this section of the Act so that it applies to PRUs on 1 September 2012.

18. We believe that the measures set out above will lead to most PRUs becoming AP Academies over the coming years. They do however leave room for good PRUs to continue to operate; in line with Charlie Taylor's comment that even by 2018 some PRUs may remain "where maintenance by the LA added value to the operation of the PRU".

Question 1:    Do you think that the proposals set out above will allow us to effectively intervene in underperforming PRUs?
Question 2:    If Ofsted's proposals (paragraph 12 above) are not implemented, do you agree that the criteria as set out in paragraph 14 would allow us to effectively judge whether a PRU is underperforming?
Question 3:    Charlie Taylor's report recommends that new AP should be through AP Academies or Free Schools.  Do you agree that, as in paragraph 17 above, the powers in section 6A of the Education and Inspections Act 2006, would be the most effective way to achieve this?
Issue 2 - implementing Charlie Taylor's recommendations 8 and 25
19. Charlie Taylor has recommended in his report that:

· ‘head teachers or senior managers from schools should sit on the management committees of their local PRU' (recommendation 8); and

· ‘the regulations on the make-up of management committees should be amended to ensure local school representation is in the majority' (25).

20. We want PRUs to have greater autonomy to meet the needs of their pupils (hence the proposals on budgets and staffing under issue 4 below), and to be responsive to the needs of local schools. There are positive benefits in ensuring that local schools are properly represented on management committees, and many do so already. However, Charlie Taylor's report found that, in some cases, LAs are over-represented on management committees (through community members' links to the LA), and that this may limit the PRU's autonomy from its LA.

21. To implement the recommendations above the Department proposes revising regulations on the composition of the committees (currently Statutory Instrument 2007/2978, The Education (Pupil Referral Units) (Management Committees etc.) (England) Regulations 2007). We do not propose changing the regulations on the number of committee members from different categories, but propose changes to the way that ‘community members', who must be in a majority on the committee, are chosen to:

· make it explicit that representatives of local schools can be community members;

· clarify that when appointing a ‘community' member the committee or LA should first seek to appoint a representative of a local school; and

· state that LA staff - apart from school staff - are not eligible to be community members. 

22. Regulations would come into effect in September 2012 subject to Parliament, though we plan to include transitional arrangements to avoid having to break up committees which had just been established.

23. The management committee regulations were originally drafted to mirror, with any necessary amendments, the regulations relating to the governing body of maintained schools. These have not been updated since they were made in 2007. The Department therefore proposes that, when updating the management committee regulations as above, we also revise them to reflect any changes that have been made to governing body regulations since then.

Question 4:    Do you agree that the proposal to amend the regulations will effectively ensure that schools are fully represented on management committees?
Issue 3 - Implementing Charlie Taylor's recommendation 12
24. Charlie Taylor has recommended in his report that: ‘the regulations on how long pupils can stay in AP are relaxed. Children directed to AP by the school should be able to stay for as long as is necessary, providing the placement is appropriate, is meeting the child's needs and that progress is regularly monitored'.

25. Section 29A of the Education Act 20024 gives maintained schools an explicit power to direct pupils off-site for education to improve their behaviour. It also requires the Secretary of State to make regulations about the use of this power, and allows him to make other regulations on this.

26. The current regulations5:

· limit any off-site direction to the end of the academic year in which it is made;

· require the direction to be reviewed at least every 30 days; 

· require the school to provide certain information to parents (and to the LA if the child has a statement of Special Educational Needs - SEN); and

· require certain information to be provided about the outcome of the review.

27. While pupils should not remain in AP longer than is appropriate for them, an arbitrary time limit can constrain good practice. As with choosing the right provision for a pupil, the onus should be on the school commissioning a place to judge how long a placement should last and how often it should be reviewed. The Secretary of State agreed with the review that this will lead to a more effective system. The Department therefore proposes to amend the regulations so that they:

· do not include any limit on the length of the placement;

· require the school to keep the placement under review (including if a review is requested by a parent), and how the review should be carried out (e.g. involvement of parents) - but not how often it must be reviewed; 

· require the school to provide certain information to parents (and the LA if the child has a statement) - as at present; and

· require the school to have regard to guidance from the Secretary of State on this issue.

28. If schools are limited in the duration of off-site directions, there may be a perverse incentive for them to use ‘managed moves' to take a pupil off the school roll and move him or her into a PRU or other AP. Such moves are not subject to review and remove the school's responsibility for the pupil. Giving schools the ability to make longer-term placements - where these are appropriate - should lead to schools reviewing placements and remaining accountable for their pupils. This is consistent with the approach of the current exclusions trials.

29. Using guidance rather than detailed regulation is consistent with the overall approach the review proposes on the commissioning of AP, and with the Department's stance on reducing regulatory burdens. It allows us to provide more practical advice about how schools should use this power. We want schools to take responsibility for the decisions they make concerning provision for their pupils and the outcomes for those pupils; and Ofsted to hold schools accountable for those decisions (Taylor recommendations 15, 17 and 19).

30. In new statutory guidance (see issue 6 below and the attached draft guidance), we will set out principles to be followed by schools using this power: choosing suitable provision, setting objectives, determining how often placements should be reviewed, providing suitable information to appropriate people about reviews. Some of this replaces what was in previous regulations; other parts are new and are prompted by Charlie Taylor's recommendations about commissioning AP.

31. The Department intends to have these new regulations in force and guidance in place, from September 2012 subject to Parliament.

32. The powers set out here relate to maintained schools only. Academies can arrange off-site provision to improve behaviour, using more general powers within the Articles of their Academy Trust. The regulations and guidance can, however, provide an indication of good practice.

Question 5:    Do you agree that the revised requirements and guidance on off-site direction would ensure that schools provide appropriate placements that meet the needs of pupils, and monitor progress regularly?
Issue 4 - delegated budgets and control over staffing
33. The November 2010 White Paper, ‘The Importance of Teaching', set out proposals to give PRUs greater autonomy: "We will legislate for all PRUs to gain the same self-governing powers as community schools including, for the first time, giving their governing bodies powers over staffing and finance".

34. The Education Act 2011 (section 50) provides for PRUs to be given delegated budgets and for finance regulations to apply to them. As announced last year, this will take effect from April 2013 (FY 2013-2014), to allow time for LAs and PRUs to plan and ensure that a fair methodology is developed in every area. The relevant regulations will be made late this year. Between now and then, more information will be provided about new funding arrangements for AP from 2013-2014 onwards.

35. To the same timescale, the Department will apply school staffing regulations to PRUs. This will be achieved by applying the relevant provisions to PRUs through the PRU application of enactment regulations. At this time, we also intend to make a general update to the ‘enactment regulations' which set out what legislation applies to PRUs, to ensure that an appropriate and up-to-date legal framework is in place. This will include updating the Secretary of State's power to close failing PRUs and bring it into line with the position for mainstream schools - i.e. that the Secretary of State may close PRUs subject to a notice to improve as well as those in special measures.

Question 6:  Will PRUs be ready to take on delegated budgets and control over staffing in April 2013?
Question 7:  What should PRUs and LAs be doing now to prepare for this?
 Issue 5 - Implementing Charlie Taylor's recommendation 20 and 21
 36. Charlie Taylor has recommended in his report that:

· ‘the regulations on Teacher Training should be changed to allow work-based training, teaching practice, the acquisition of QTS (Qualified Teacher Status) and the NQT (Newly Qualified Teacher) year to take place in PRUs and AP Academies. In the future this change could also apply to AP Free Schools' (recommendation 20); and 

· ‘PRUs and AP Academies should be encouraged to apply to become teaching schools' (21). 

37. Until now, PRUs have not had a role in the training of teachers. As the Taylor report sets out, this has, on occasion, made it harder for them to attract and retain good staff, as good support staff have had to leave PRUs if they wished to train as teachers. Involving PRUs in teacher training should also help to raise standards of behaviour management in mainstream schools, as more of their teachers will have had the opportunity to spend some of their training in a PRU.

38.  Consultation on the proposal to allow the NQT year to take place in PRUs/AP Academies has already taken place and the results will be published shortly. Consultation on the other proposals is being conducted separately and the deadline for comments is 25 May 2012. Both consultations can be found on the DfE e-consultation website http://www.dcsf.gov.uk/consultations.

Issue 6 - new guidance on AP  

39. Charlie Taylor has also made a range of recommendations (1, 2, 3, 4, 9,10 and 14) in his report regarding best practice; these are that:

· ‘AP policy and practice, nationally and locally, has an increased focus on effective assessment and identification of children's needs. This should take place as early as possible and before a child's behaviour has deteriorated to the extent that permanent exclusion is the only option' (recommendation 1); 

· ‘information is shared between schools and providers and that locally this leads to clear and realistic plans with baselines against which to measure progress (including towards reintegration into mainstream schooling, further education, or employment). Where children have SEN, these plans will link to ‘Education, Health and Care Plans' on which DfE is expected to provide more guidance in due course' (2); 

· ‘all children who are referred to AP should continue to receive appropriate and challenging English and Maths teaching. All providers should offer this provision, or arrange it in partnership with other providers or the school if the child is educated in more than one place' (3); 

· ‘schools, LAs and PRUs as commissioners should set up local systems for quality assuring the AP in their area, so they can place children in the right provision' (4); 

· ‘when schools decide to send a pupil to AP they share all relevant information with providers, agree the nature of the intervention and set targets for the pupil. Progress should be regularly monitored and plans put in place for the next stage in the child's life' (9); 

· ‘schools look at using money they currently spend on AP to build up their capacity for managing pupils' behaviour' (10); and 

· ‘the Government should set clear standards for the commissioning and use of AP by schools' (14).

40. The Department proposes implementing these recommendations through revising statutory guidance on AP - guidance to which specified persons ‘must have regard'. A draft of this new guidance is available with this consultation document. It includes, for example, the principles to be followed by commissioners (recommendations 1, 2, 3, 9, 10 and 14), how schools should use their off-site direction powers (recommendation 12 above) and how commissioners should quality assess providers (recommendation 4).

41. It is also intended to:

· raise awareness of the relevant legislation - discussions with those working in the sector revealed that, for example, many seemed unaware of the powers on off-site direction in section 29A of the 2002 Education Act; and

· to reduce the burden on schools and others arising from excessive guidance. The draft guidance is 10 pages long, and replaces over 160 pages of existing guidance, including discrete guidance on management committees and the education of children with medical needs.  

42. In the draft provided here, where an issue falls within the scope of a proposal in issues 1-6 above, the text in the draft guidance reflects what we are proposing in terms of regulations or the application of legislation. We have put such sections in italics in the draft guidance to flag that these are based on the proposed position, not the current legislative position.

43. The latter part of the statutory guidance section is intended to replace joint Education/Health guidance on the education of children with medical needs.

44. The Department intends to publish this revised guidance in time for the sector to have regard to it from September 2012.

Question 8:    Do you have any comments or suggestions about the content of the guidance?


1 - Defined in section 44 of the Education Act 2005.
2 - Paragraph 3A of Schedule 1 to the Education Act 1996.
3 - In line with section 60(3) of the Education and Inspections Act 2006, “low” might mean by reference to any of the following: (a) the standards that the pupils might in all the circumstances reasonably be expected to attain, (b) where relevant, the standards previously attained by them, or (c) the standards attained by pupils at comparable schools.
4 - Introduced by section 154 of the Education and Skills Act 2008.
5 - The Education (Educational Provision for Improving Behaviour) Regulations 2010, SI 2010/1156.
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	How To Respond

	2.1
	Consultation responses can be completed online at www.education.gov.uk/consultations 

by emailing pruregulations.consultation@education.gsi.gov.uk  or by downloading a response form which should be completed and sent to:

Alternative Provision Team
Department for Education
Level 2
Sanctuary Buildings
Great Smith Street
London SW1P 3BT
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	Additional Copies

	3.1
	Additional copies are available electronically and can be downloaded from the Department for Education e-consultation website at: 
http://www.education.gov.uk/consultations 

	4
	Plans for making results public

	4.1
	The results of the consultation and the Department's response will be published on the DFE e-consultation website in Autumn 2012.


