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EXECUTIVE SUMMARY 
This paper provides an overview of the 
Office for Students (OfS) regulatory 
framework consultation and an initial 
assessment of priority areas. More clarity 
is needed on how the OfS will ensure that 
it will be a transparent, accountable, 
independent and proportionate regulator 
that protects the autonomy of institutions 
and the interests of students. 

  

 

 
 
This paper is the first stage in the 
development of the Universities UK 
response. It is our intention to work 
constructively with all parties to improve 
the proposals, and ensure an orderly 
transition to the new regulatory system 
that minimises risks for students and 
institutions. UUK members are invited to 
share their initial views on the 
consultation and priorities for the UUK 
response by the 22nd November 2017.
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INTRODUCTION 
1. The proposed consultation on the Office for Students regulatory framework was 

published on 19 October.1 The consultation sets out how the OfS will enact the provisions 
of the Higher Education and Research Act 2017 (HERA) and government policy set out 
in the 2016 White Paper. The consultation closes on 22 December 2017. 

2. This paper provides an initial high-level assessment of the consultation, including 
potential priority areas for the Universities UK (UUK) response and points for 
consideration. It should be pointed out from the outset that our general stance is to work 
constructively with all parties to improve the proposals, and ensure an orderly transition 
to the new regulatory system that reduces unnecessary turbulence and risk for students 
and institutions.  

3. This paper is the first stage of developing the UUK response. Priorities will be considered 
by the UUK Board on 3 November. The Student Policy Network will then undertake  
a more detailed consideration of the consultation and the UUK response. UUK members 
will then have an opportunity to discuss the consultation at the Members Meeting on  

1 December 2017. Members are invited to share initial views with 
william.hammonds@universitiesuk.ac.uk by 22 November 2017. 

OVERVIEW  
4. The core consultation document incorporates 27 questions. This is supported by 

guidance on registration conditions that provides important clarification on how 
registration conditions should be interpreted. An outline of the transition provides 
important information on the timeline, including the transfer from the Higher Education 
Funding Council for England (HEFCE) and the 1992 Act powers to the OfS and the 2017 
HERA powers. Supporting consultations include new degree awarding powers and 
designation of quality and data bodies. 

5. The OfS will be formally established on 1 January 2018. The subsequent deadline for 
applications to join the OfS register are in April 2018 with exact dates depending on 
UCAS application deadlines. The register will be published from mid-September 2018 
with transitional arrangements in place for existing providers until September 2019. 

6. The consultation sets out the OfS’s proposed risk-based regulatory strategy for delivering 
its statutory duties. The approach is divided between two elements, the register that will 
establish basic expectations for providers depending on category and a set of indirect 
sector level mechanisms. These mechanisms will be used to deliver the OfS’s primary 
objectives which, as anticipated, are exclusively focused on student outcomes. They are: 

a. Objective 1: all students, from all backgrounds, are supported to access, succeed 
in, and progress from, higher education. 

                                                           
1 The various consultation documents can be accessed at https://consult.education.gov.uk/higher-
education/higher-education-regulatory-framework/  
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b. Objective 2: all students, from all backgrounds, receive a high-quality academic 
experience, and their qualifications hold their value over time in line with sector-
recognised standards. 

c. Objective 3: that all students, from all backgrounds, have their interests as 
consumers protected while they study, including in the event of provider, campus, 
or course closure. 

d. Objective 4: that all students, from all backgrounds, receive value for money. 

7. The register is a voluntary compliance baseline. In order to achieve its statutory 
objectives, the OfS has set conditions of registration for providers. Further detail of these 
objectives and conditions are set out in Annexe B. As set out in the 2016 White Paper the 
conditions are varied between three broad categories that are based on the level of access 
to public funding: 

e. ‘Registered basic’ – for providers not in receipt of student support of funding. 
This represents an entirely new regulatory category and will potentially bring  
a new set of providers into direct contact with sector regulation. This is carries  
a nominal set of conditions, primarily relating to the qualifications delivered by 
the provider, subscription to the Office of the Independent Adjudicator (OIA)  
and some limited information. 

f. ‘Approved’ – providers with designation for student support. This clarifies  
the arrangements for these providers who had previously been regulated by 
HEFCE on behalf of the Department for Education. The register will produce 
more consistency between Approved and Approved fee cap providers, including 
conditions relating to freedom of speech, student transfers, contracts and value 
for money. This category will be a minimum requirement for Home Office Tier 4 
and for award of degree awarding powers. 

g. ‘Approved fee cap’ – this category is for all providers who wish to receive direct 
teaching or research grant funding. This category covers almost all English UUK 
member institutions. This category has enhanced financial sustainability 
requirements and more restriction on fee levels, as determined by the Teaching 
Excellence Framework (TEF) and access and participation plans.  

8. Provider risks, as defined against the OfS regulatory objectives, will be assessed and 
monitored through a series of lead indicators, many of which are comparable to the 
current HEFCE annual provider review (APR) indicators and financial sustainability, 
plus reportable events. Where necessary specific mitigating conditions will be applied  
to providers. The register is not intended to drive enhancement of practice. It is also 
expected to be low burden for providers categorised as low risk. 

9. Alongside this the OfS will use indirect sector-level interventions to help ensure that 
students have a wide choice of good quality providers and provision. This includes 
encouraging competition through market entry for a wider range of providers and 
support for innovative provision. This will be supported by student information to  
enable choice and to shape the outcomes of the sector, primarily through the TEF.  
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CONSIDERATIONS 
10. The consultation exercise is long and detailed. It reiterates the overall strategy set out  

in the 2016 White Paper, the OfS approach to its role and more detail about the key 
regulatory mechanisms and the transition arrangements. Although the OfS leadership 
has stressed that the consultation is a genuinely consultative exercise, the document 
itself and the timeline for implementation suggests little scope for substantive changes  
to proposals. 

11. When developing the UUK response it will be important to focus on strategic questions  
of importance to the sector alongside specific practical issues that arise from the current 
proposals. Some initial considerations include: 

a. The consultation is based on the approach set out in the 2016 White Paper and is 
primarily focused on bringing a wider range of providers into the scope of one 
regulator. Many of the proposals should be read with the objective of regulating  
a new set of providers in mind. In this respect, it follows UUK’s recommendations 
in relation to reform of regulation in the sector. 

b. The regulatory framework is intended as a baseline and not a mechanism for 
enhancement. Instead the OfS proposes to use indirect market mechanisms  
to incentivise improvement. However, there is often a disconnect between  
the rhetoric of risk-based regulatory baselines focused on student outcomes,  
and a focus on delivering current political priorities through more prescriptive 
measures that are often referred to as ‘indicative behaviours’. 

c. The consultation focuses almost exclusively on the relationship between 
providers and the OfS. There is almost no discussion of the relationship between 
institutions and students. The one area where this is covered – the student 
contract – is a reiteration of existing Competition and Markets Authority (CMA) 
expectations and a general commitment to develop this further. 

d. The document stresses that the OfS is a new regulator in line with the approach 
set out in the 2016 White Paper. Annexe A sets out more detail of how the new 
arrangements are different from the HEFCE approach. This includes emphasising 
that the approach to conditions of registration will entail new judgements for all 
providers based on the OfS’s priorities that are distinct from HEFCE. However, 
this does risk minimising actual and potential areas of consistency with current 
arrangements. 
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KEY ISSUES 
12. The consultation is long and there are many substantial questions and significant details 

that will require a response from UUK. Some top issues to note at this stage include: 

a. More transparency is needed on how the OfS will formulate and be accountable 
for its judgements to students and the sector: the judgements of the OfS will have 
a significant bearing on the regulatory burden of the proposed system  
and the extent to which the OfS meets its duty in relation to the autonomy and 
diversity of the sector. The document describes the information that the OfS will 
consider when formulating its judgements on institutions. However, at present,  
it appears that all judgements will be taken by senior OfS officials. This includes: 

i. how the OfS sets its risk appetite and evaluates data and indicative 
behaviours to make its judgements 

ii. how it defines and escalates a proportionate use of a range of potential 
measures and mitigating actions while protecting institutional autonomy 

There is no reference to the Quality Assessment Committee that the OfS is 
required to establish by the HERA. In practice, this is a continuation of the 
existing HEFCE quality advisory committee that was involved in the APR.  
There should be some comment on its role, alongside the designated quality  
and data bodies and the student voice panel, to ensure that the OfS is 
accountable and that the sector can have confidence in its decisions. 

b. More information is needed on how the OfS is mitigating the risks of the 
transition to existing institutions: the is little assessment of the risks and 
mitigating actions being taken by the OfS to ensure a smooth transition to the 
new register. Delivering an orderly transition will be essential for protecting the 
student interest and avoiding unnecessary turbulence for institutions. Getting 
this wrong also risks potential reputational damage for individual institutions and 
the sector.   

c. The registration fee is linked to university size: while size does have some 
bearing on the cost of regulation, it is inconsistent with a risk-based approach to 
regulation. There is some scope for flexibility around banding, however, the 
current structure is partly designed to facilitate the entry of new providers into 
the system. UUK proposed a blended risk based approach to registration fees in 
response to the initial consultation in March 2017. The current DfE proposals 
suggest moving to a risk-based approach in the future. There is potentially a case 
to be made that the government should underwrite the costs of regulation until it 
is able to propose an appropriate risk-based approach to registration fees. 

d. The newly proposed conditions of registration are linked to current political 
priorities: as with HEFCE the OfS does have a role in helping to deliver 
government policy priorities. However, the prominence of new conditions of 
registration from the outset risk undermining the principle that the OfS is an 
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independent regulator and that the regulatory framework is a risk baseline 
focused on student interests. The new conditions are: 

i. Value for money condition relating to senior executive pay: this is based 
on transparency that is comparable to Freedom of Information 
requirements with the addition of accountability for decisions, and 
potential for efficiency studies of institutions. This highlights a potential 
tension between the OfS statutory duties to protect the autonomy of 
institutions, and secure value for money through a risk-based regulatory 
framework.  

There is also a proposal that providers will be required to publish a 
statement on the steps taken to ensure value for money for students  
and taxpayers which provides transparency about their use of resources 
and income. This is intended as a document that is accessible by students, 
following examples from other sector such as local authorities.  

ii. Freedom of speech: this is rolled in to the broader public interest 
governance condition. More clarity is required about the detail of the 
expectations. The HERA extends the provisions of the 1986 Education Act 
to all registered providers. However, the proposals give the OfS a role in 
assessing compliance which is not covered by either Act. This seems to be 
underpinned by two expectations: 

• a provider should have and should abide by a code of practice 
relating to freedom of speech 

• the provider should incorporate obligations relating to freedom of 
speech in its governing documents and abide by them 

iii. Teaching Excellence Framework: the document states that this will be  
a condition of registration. This is a clear departure from what was 
envisaged in the HERA. At the very least this emphasises the need for  
a robust and independent review of the TEF in 2018–19 as required by  
the HERA, and sufficient time to incorporate its recommendations in the 
design of future iterations. It also highlights the need to resolve the 
National Union of Students’ (NUS) opposition to the TEF. 

e. More detail is needed on how the OfS will carry out financial assessments on 
behalf of UK Research and Innovation (UKRI). More detail is required around 
the relationship between UKRI and the OfS. The OfS is being set up to cover all 
students, so institutions teaching post-graduate and accessing teaching grant will 
need to register as approved fee cap. However, how the OfS will discharge its 
finance, sustainability, management and governance (FSMG) functions for UKRI 
and the extent to which all conditions should apply for specialist postgraduate 
only institutions needs clarification. 
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OTHER POINTS TO NOTE 
13. Student focus: the document is stronger on the rhetoric of student interest than the 

practice. For example, there is no requirement for registered basic providers to have 
student protection plans. Similarly, the Student Voice Panel proposal has very little detail 
about the independence and resource and role in shaping OfS decisions or priorities. 
There is no consideration of indicative behaviours relating to institutional engagement 
with the student body or representatives. The proposals for student contracts and 
student value for money statements have little detail and there is an opportunity for  
UUK to take lead on reviewing existing practice drawing on prior work in these areas. 

14. Market regulation: the indirect mechanisms that the OfS will use to shape outcomes 
across the sector are significantly less developed than the register. There is very little 
discussion of how the OfS will shape its priorities or the evidence that it will use to 
inform this, other than highlighting the importance of the TEF and powers of market 
entry. This has also led to a focus on the register to achieve political and regulatory 
priorities. Much more information is needed to understand how the OfS will approach 
this part of its work, including improving the distinction with register and risk-based 
regulatory baseline.  

15. Access and participation: the OfS will not impose targets on institutions for access and 
participation. However, the document does refer to intervening at provider level in 
relation to modes of provision that improve flexibility and access for under-represented 
groups. More clarity on this is required and it will be important that work with providers 
is led by evidence of what works.  

16. Efficiency reviews: the consultation states that efficiency studies will be a powerful tool 
through which the OfS will monitor how effectively providers are delivering value for 
money. This moves beyond a risk-based assessment of institutional sustainability and is 
closely linked in the document to senior executive pay and institutional value for money 
statements. More information is needed on the framework for triggering and 
undertaking reviews, how they will be delivered and what purpose they will be used for.  

17. Quality and standards: this strand largely follows existing APR indicators but drops  
the annual review dialogue with providers. It introduces a random sampling process for 
institutional review and more detail is needed on what these reviews would entail.  
The lead indicators will use absolute measures rather than contextual benchmarking,  
but judgements will consider institutional context. The most notable addition is the 
condition relating to protecting the value of a qualification over time. The OfS should 
also be challenged on its commitment to working with the UK Standing Committee on 
Quality Assessment and the outcomes of the review of the Quality Code. 

18. Data: more clarity will be needed on the practical implications of the intention to seek 
information flows in as near real time as possible.  It will be important that this aligns 
with a provider’s own academic and professional need for high quality data and avoids 
adding significant additional burden due to the specific requirements of the returns.  
The OfS should seek data that that is necessary for its regulatory objectives which would 
rarely, if ever, require the highly demanding threshold of real time. 
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19. Funding: the document commits to using the teaching grant strategically, in line with 
government priorities, such as supporting science, technology, engineering and medicine 
(STEM) as well as access and successful participation for the most under-represented 
and disadvantaged students. It will be important to ensure that teaching grant is used  
in this way. There is also reference to a composite measure of sustainability that may  
be a development of the margin for sustainability and investment indicator that has been 
in development by HEFCE.    

20. Public interest governance condition: the public interest governance condition is  
broadly a commitment to work with the OfS through provision of relevant information 
and iterates basic standards of transparent and autonomous institutional governance. 
Some of examples noncompliance given in the guidance document are:  

a. a provider does not follow its own governance procedures, does not engage with 
the OfS or obstructs regulatory activity or does not update the OfS if it makes 
changes to governing documents that affect the public interest principle 

b. the provider misuses student support funding, for example through fraud, abuse 
of funds, financial mismanagement or irregularity or does not comply with the 
conditions imposed on it under s22 of the Teaching and Higher Education Act 
1998 

c. the provider seeks to abdicate responsibility for decision-making, seeks to rely  
on steers from the OfS 

d. the provider does not provide sufficient information on a regular basis to 
demonstrate it operates in an open and accountable way, and does not provide 
information on how it ensures value for money 

The main additions are the statement of value for money for students and the freedom  
of speech clause. Only the freedom of speech clause is described in the guidance notes 
and this focuses on institutions having protections for freedom of speech in governing 
documents, following procedures and taking appropriate remedial action in response to 
an adverse finding on freedom of speech. Further clarity is need on the role the OfS 
expects to play in assessing compliance. Notably, the consultation sets out scope for 
provisional arrangements for institutions with royal charter should they need to make 
changes to documents.  

21. Cross-border issues: there is very little reference to cross-border issues in the framework 
or working with the other national funders other than where a provider wishes to operate 
in more than one country. The most immediate cross-border issues relate to the review of 
the Quality Code and highlight the need for the OfS to commit to the outcomes of the 
consultation. The Scottish sector is likely to want an enhancement element in the core 
part of the code. Other areas include: 

• the inclusion of the TEF as a condition of registration  

• the cross-border operation of the Quality Assurance Agency (QAA) 

• diverging arrangements for market entry 
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22. Designated bodies: the relationship between the OfS designated bodies will be 
important. This includes the role of the designated bodies in shaping the OfS’s delivery  
of its duties, design and delivery of assessment and formation of judgements rather than 
as simple contractors. More information is required on the delineation of the respective 
roles of the OfS and designated bodies in delivering different aspects of the regulatory 
framework in a way that is transparent and accountable to the sector. There is also a 
wider question in relation to the potential gap in developmental support to the sector 
from the OfS and the role of the new merged sector agency. 

23. Market entry: there is more detail on proposed arrangements for N-DAPs – temporary 
degree awarding powers for providers with no or limited track record – and OfS 
validation arrangements. UUK has consistently raised concerns that these proposals will 
increase the risk of poor quality or transitory provision with negative consequences for 
enrolled students and the wider reputation of the sector. These powers should be used 
sparingly and the OfS should publicly justify its reasons when it does so, particularly in 
relation to its validation powers. The OfS should work with the designated quality body 
to ensure there are clear and robust arrangements for managing the significant risks to 
students associated with temporary degree awarding powers. There will also be a new 
level 6 ‘B-DAP’ for institutions who wish to secure bachelor level degree awarding powers 
without postgraduate taught. 

TRANSITION YEAR 
24. The main consultation seeks to position the OfS as an entirely new regulator. It 

emphasises that all institutions will be subject to a review and risk assessment as part of 
the initial registration process. Existing HEFCE funded institutions will be registered 
with the OfS from September 2018 but they will continue to be regulated under the 1992 
Act until September 2019.  

25. By the end of April 2018, it appears that all providers will be required to submit:  

a. a short statement of corporate governance, plus notification of any change 

b. self-assessment of compliance with consumer rights laws 

c. student protection plan   

d. any specific conditions relating to the provider 

e. approved access and participation plan to charge higher fees for 2019–20 

26. The OfS will use existing HEFCE data from FSMG and APR to assesses sustainability and 
quality and standards conditions prior to April 2018. HEFCE will also undertake an 
assessment of risk and monitoring of any previously agreed action plans. 

27. Further detail on the transition is set out in the provider roadmaps document that was 
published alongside the main consultation and guidance documents. 
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NEXT STEPS 
28. Although this paper has highlighted many issues and concerns with the proposals, it is 

not an exhaustive review of the consultation or of the UUK response. Given the scale of 
the transition our priority is to work constructively to improve the proposals. This 
includes pushing for as much detail as possible to support institutional compliance and 
ensuring an orderly transition. Areas for consideration as the response develops include: 

a. setting out longer-term views of the OfS strategy, including the distinction 
between regulatory baseline and the market regulation and incentives, the 
balance between student outcomes and ‘indicative behaviours’ 

b. reiterating the role of principles of co-regulation to ensure that both students and 
institutions can have confidence that OfS judgements are fair, transparent and 
accountable and that the OfS is independent of government 

c. challenging the OfS to set out its priorities for the first two years of its operation, 
with an emphasis on managing the risks of transition and clarifying where there 
is consistency with current practice to minimise disruption to institutions 

d. identifying areas where UUK in cooperation with sector partners should take a 
lead in shaping OfS practice, such as student contracts and value for money 
statements, student transfer information and student voice panel 

e. identifying areas where there are practical concerns about unintended impacts on 
institutions, such as the incorporation of freedom of speech elements in the 
public interest governance condition 

f. clearly identifying sensitive areas where there is a risk of overreaching the law, 
either now or in the future, such as: 

i. new registration conditions in relation to executive pay and the TEF 

ii. the use of efficiency reviews in support of broad value for money 
objectives 

iii. clarifying provider level interventions in relation to flexibility of provision 
for widening participation objectives 

iv. reiterating that teaching grant should be used to support strategic 
objectives rather than short-term priorities or regulatory objectives 

29. Members are invited to share initial views and priorities for the UUK 
response by 22 November. The Student Policy Network will be undertaking a detailed 
consideration of the consultation and will lead the development of the UUK response. UUK 
will also be liaising with the mission groups, Association of Heads of University 
Administration and the Committee of University Chairs as part of the development of the 
response. There will be an opportunity for members to discuss the consultation at the UUK 
Members Meeting on 1 December. The proposed response will then be agreed by the 
Universities UK Board for submission by 22 December.  
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ANNEXE A: DIFFERENCE BETWEEN CURRENT AND FUTURE 
REGULATORY REGIME 
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ANNEXE B: ONGOING REGISTRATION CONDITIONS 
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ANNEXE C: CONSULTATION QUESTIONS 

Part 1  

1. Do you agree or disagree that these are the right risks for the OfS to prioritise?  

2. Given all the levers at its disposal, including but not limited to access and participation 
plans, what else could the OfS be doing to improve access and participation and where 
else might it be appropriate to take a more risk-based approach?  

3. Do you agree or disagree that a new Quality Review system should focus on securing 
outcomes for students to an expected standard, rather than focusing on how outcomes 
are achieved?  

4. Would exploring alternative methods of assessment, including Grade Point Average 
(GPA), be something that the OfS should consider, alongside the work the sector is 
undertaking itself to agree sector-recognised standards?  

5. Do you agree or disagree that a student contracts condition should apply to providers  
in the Approved categories, to address the lack of consistency in providers’ adherence  
to consumer protection law?  

6. What more could the OfS do to ensure students receive value for money?  

7. Do you agree or disagree that a registration condition on senior staff remuneration 
should apply to providers in the Approved categories? Are there any particular areas  
on which you think should the OfS should focus when highlighting good practice?  

8. What are your views on the potential equality impacts of the proposals that are set out in 
this consultation? Please provide any relevant evidence if you can as this will support 
future policy development.  

Part 2  

9. Do you agree or disagree that participation in the TEF should be a general condition for 
providers in the Approved categories with 500 or more students?  

10. Do you agree or disagree with the proposed ongoing general registration condition 
requiring the publication of information on student transfer arrangements? How might 
the OfS best facilitate, encourage or promote the provision of student transfer 
arrangements?  

11. Do you agree or disagree with the proposed approach to sector level regulation in chapter 
2?  

Part 3  

12. If you are a provider, can you provide an indication of which category you would apply 
for (under these proposals) and why?  
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13. The initial conditions should provide reassurance that providers will meet the general 
ongoing conditions without creating unnecessary barriers to entry. Given this, are the 
initial conditions appropriate?  

14. Do you agree or disagree with the proposed lists of public interest principles in the 
guidance, and who they apply to?  

15. Do you agree or disagree with the proposed approach on the application of conditions  
for providers wishing to seek a Tier 4 licence?  

16. Do you agree or disagree that paragraph 7 and 8 should be removed from Schedule 2  
of the Education (Student Support) Regulations 2011, which lists the types of courses 
that allow with access to the student support system? If you disagree, are you aware of 
any courses dependent on these provisions to be eligible for support?  

17. Do you agree or disagree with the proposed approach for the benefits available to 
providers in the different registration categories?  

18. Do you agree or disagree with the general ongoing registration conditions proposed for 
each category of provider (see the guidance for further detail)?  

19. Do you agree or disagree with the proposed approach to risk assessment and monitoring?  

20. Do you agree or disagree with the proposed approach on interventions (including 
sanctions) and do you agree or disagree with the proposed factors the OfS should take 
into account when considering whether to intervene and what intervention action to 
take?  

21. Do you agree or disagree with the proposed approach the OfS will take to regulating 
providers not solely based in England?  

Part 4  

22. Do you agree or disagree with what additional information is proposed that the OfS 
publishes on the OfS register?  

23. Do you agree or disagree with the principles proposed for how the OfS will engage with 
other bodies?  

24. Do you have any comments on the proposed exercise of OfS functions in relation to 
validation, in particular in relation to ensuring that the validation service is underpinned 
by the necessary expertise and operates in a way that prevents or effectively mitigates 
conflicts of interest?  

25. Does the information provided offer a sufficiently clear explanation of how a provider 
will apply for registration in the transitional period and what the consequences of 
registration are in this period?  

Annexe C  
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26. Do you have any comments on the above proposal of how the OfS will act as the principal 
regulator for exempt charities?  

27. Provided that the secretary of state considers OfS regulation is sufficient for these 
purposes, should exempt charity status apply to a wider group of charitable higher 
education providers? In particular, considering that providers in the Approved categories 
will be subject to conditions relating to Financial Sustainability, Management and 
Governance, and the provision of information (as set out in the guidance), do you have 
any views on whether the OfS’s proposed regulation of providers in these categories 
would be sufficient for the purposes of it carrying out the functions of Principal 
Regulator?  

 


