Partial Regulatory Impact Assessment for the transfer of responsibility for the registration of independent schools and the regulation of independent and Non Maintained Special Schools (NMSSs) to Ofsted
This Regulatory Impact Assessment deals with proposals to:
· transfer responsibility for the registration/approval and regulation of independent schools and NMSSs to Ofsted.  This would include proposals to repeal of s347 of Education Act 1996 which requires local authorities to seek consent for placements of pupils with Special Educational Needs (SEN) in independent schools;
· make a number of small changes to the legislation covering the regulation and monitoring of independent schools; 
· revise the inspection fee regime for independent schools.
Purpose and intended effect

Objective

The proposed transfer to Ofsted of responsibility for the registration/approval and regulation of independent schools and NMSSs, including the proposed repeal of s.347 of Education Act 1996. 

From 1 April 2007 Ofsted became the single inspectorate for children and learners with responsibilities for registration and regulation of early years and welfare provision in independent schools.  Transferring responsibility for regulation and registration of independent schools and NMSSs from DCSF to Ofsted will ensure a single unified system.
The Government also plans to remove the requirement for local authorities to seek consent from the Secretary of State before placing a child with a statement of Special Educational Needs (SEN) in an independent school.  This approach will result in a more streamlined approach for parents and Local Authorities wishing to place children with statements in independent schools. It will reinforce local authorities’ statutory duty to ensure appropriate provision is in place for children and young people with a statement SEN.
Small changes to the legislation which governs the regulation and monitoring of independent schools 
The legislation setting out the standards which all independent schools must meet has worked well since it was introduced in September 2003 and the Government wishes to leave it substantially unchanged.  However, the Government has identified a number of small changes that will raise standards and reduce the burden on independent schools.  The Government proposes to introduce a new management standard; allow Ofsted to publish a higher proportion of inspection reports; streamline the system for approving changes to the provision of registered independent schools; provide a more flexible procedure for dealing with poorly performing schools; and eliminate dual registration for children under 3 in independent schools.
Revising the inspection fee regime for independent schools
The current fee regime was introduced in September 2003 and relates only to full inspections of registered independent schools.  Fees must be paid in one lump sum or in two instalments spread over one year.  Current fees are not based on full cost recovery and in some cases represent only a small fraction of the cost of the inspection, although some large schools who comply fully with the regulations will – under new inspection arrangements - pay fees in excess of cost if the regime is left unchanged.  This reflects the forthcoming introduction of Ofsted’s reduced tariff inspection (RTI) for around a third of independent schools it inspects. The current arrangements do not provide a strong incentive for new schools to meet all the standards prior to applying for registration, as no charges are made for initial or subsequent follow-up inspections of new registrations. 

The proposed new arrangements will address these issues.

Background
There are around 1,200 independent schools in England that are inspected by Ofsted.  A further 1,100 independent schools which belong to the Independent Schools Council (ISC) are inspected by the Independent Schools Inspectorate (ISI) and some 26 schools in membership of Focus Learning Trust are inspected by the School Inspection Service (SIS).  Both ISI and SIS have been approved by the Secretary of State to undertake inspections of their member schools and are monitored by Ofsted. 
Responsibility for welfare inspections of the 650 independent schools with boarding provision has recently transferred to Ofsted from the Commission for Social Care Inspectorate (CSCI).  Ofsted’s Children Directorate also inspect 1500 independent schools which have provision for children aged under 3, and funded 3 and 4 year-old nursery pupils. 
Independent schools that cater wholly or mainly for pupils with SEN fall into two categories: those that fall within the same regulatory framework as mainstream independent schools; and those that are approved under section 347(1) of the Education Act 1996.  Local Authorities may place pupils with a statement of SEN in independent schools which have been granted “approval” without seeking consent from the Secretary of State.  Pupils can only be placed in other independent schools with consent from the Secretary of State. 
There are 73 NMSSs which are independent schools run by charities on a not-for-profit basis. They are inspected by Ofsted under the same framework as maintained schools.  

Registration, approval and enforcement work for independent and NMSSs is undertaken by DCSF, acting on advice received from Ofsted, or for many schools in the maintained sector from ISI/SIS on whether individual schools meet the standards set out in the regulations. Where schools fail to meet those standards they must send an action plan to DCSF setting out the steps they will take to put things right.  The Secretary of State can close schools which fail to tackle their weaknesses.

The standards which all independent schools must meet relate to the quality of education provided; the spiritual, moral, social and cultural development of pupils; the welfare, health and safety of pupils; the suitability of proprietors and staff; and the standard of premises and accommodation.  Schools must also provide information to parents and others and have a procedure for handling complaints.

The inspection arrangements and standards that NMSSs have to meet are set out in section 5 of the Education Act 2005. Inspections are carried out on a three yearly cycle. No inspection fees are charged for s5 inspections and there are no proposals to change this.

Inspections of independent schools currently take place every 6 years but from Easter 2008 inspections will move to a 3 year cycle.  These will be shorter and rely to a greater extent on self-evaluation.  Independent schools inspected by Ofsted are charged fees for inspections under section 162A of the Education Act 2002 which result in a published report.  Charges are not made for considering applications for registration from prospective schools or for a first follow-up inspection where a school was found to have failed to meet a substantial number of regulations during its s162A inspection.  Fees are charged for any subsequent follow-up inspections.

Current fees charged are set out in the cost section at para 38 onwards, based on a sliding scale according to the number of pupils on roll.  Under the current arrangements, schools pay the fee in a one-off payment, or half within 28 days of the inspection followed by the remainder a year after the inspection has taken place. Independent schools that are approved under s347 of Education Act 1996 do not have to pay inspection fees.
Rationale for government intervention
The proposed transfer to Ofsted of responsibility for the registration/approval and regulation of independent schools; and approval of NMSSs, including the proposed repeal of s.347 of Education Act 1996. 

The current arrangements have grown up over a number of years and the Government believes that recent organisational changes to children’s inspectorates offer opportunities to rationalise the registration/approval, monitoring, and categorisation of schools in the NMSS and independent sector.  These proposals would transfer the regulation and monitoring of these schools from the Secretary of State to Ofsted and the Government believes that they will cut inspection costs and provide a better service to schools. 
Concentrating registration, approval and regulation in one organisation could help speed up the process for independent schools seeking registration and for schools seeking to enter the NMSS sector. The Government therefore proposes to transfer the work on regulation and monitoring currently undertaken within DCSF to Ofsted.  At the same time, it is proposed that the category of ‘approved’ independent school is removed, leaving only one single category of independent school.  Once the category of an approved independent school is removed these schools will fall under the inspection fee regime that apply to all independent schools.
There are also consequences for local authorities.  Currently an authority wishing to place a child with a statement of SEN, or a parent pursuing an appeal to the SEN and Disability Tribunal which involves a placement in a non-approved independent school, has to seek consent from the Secretary of State.  Under the proposed new regime, local authorities would be able to make their own judgements without reference to the Secretary of State, aided by an up-to-date Ofsted report and guidance. 

Ofsted introduced a new framework for inspection of independent schools from January 2007.  The new framework provides a simple and effective system for parents and local authorities to judge the quality of provision in schools.  The framework places an emphasis on school self-evaluation, seeks and takes into account comments from placing authorities, and will result in schools becoming more involved in the process of self-evaluation and improvement.  Inspections will in future take place on a three yearly cycle, providing more up-to-date information for parents and local authorities. 

The Government is proposing to issue guidance to local authorities on areas they may wish to consider in determining whether to place a child with a statement of SEN in an independent school.  As well as covering basic issues such as a school’s registration details and the needs of the pupil as set out in their statement, the guidance would provide advice to authorities on using the latest Ofsted report and on interpreting Ofsted’s qualitative judgements.  The Government believes that the new inspection framework and proposed guidance will enable a local authority to have confidence in placing a child in an independent school.  Removing the need to seek consent from the Secretary of State will reduce bureaucracy and make it clear that the responsibility to secure appropriate provision lies with local authorities.
Small changes to the legislation which governs the regulation and monitoring of independent schools 
This legislation has now been in place for almost 4 years and is working well. However, the Government has identified a number of changes that will improve standards for pupils in independent schools; improve information for parents and other users; and reduce the regulatory burden on independent schools. The proposed changes are;
a. a new management standard that will ensure that the management of independent schools provides clear and strategic leadership, enabling the school to meet the standards required for continuing registration, and that mechanisms are in place to sustain any improvements which may be required;
b. the publication of Ofsted inspection reports supporting both initial registration and subsequent changes to the school’s registration.  These will allow parents and others to have an independent view of standards at the school from initial registration onwards;
c. to streamline the system for approving changes in a school’s provision (eg change of age range/premises) in good schools. This will reduce the bureaucratic burden on most good schools and allow Ofsted to deploy its resources in a more targeted way.  However, the registration authority will still want to approve material changes in respect of schools catering for pupils with SEN to ensure that provision for these vulnerable pupils remains of a high standard;
d. to change the procedure for de-registration of poorly performing schools. This will allow a more timely and measured response to failing schools so that, where a school has good capacity to improve, its operations may be restricted and de-registration of the whole school only considered in those cases where a school does not improve quickly;
e. remove the requirement for dual registration of provision for children under 3 (currently under both early years and school-related legislation).  At present, schools with provision for under 3’s must register separately that provision with Ofsted’s Children Directorate.  In addition, the Government proposes introducing changes to make it easier to de-register schools that do not have the minimum number of pupils on roll. 

Revising the inspection fee regime for independent schools 
It is essential that the fee regime for inspection of independent schools is revised following introduction of a new Ofsted inspection system that cuts substantially the cost of inspection for large schools and schools with a strong record of complying with out standards.  In addition, the Government would like to adjust fees to take into account the move from 6 yearly to 3 yearly inspections.  Revising the cost of inspections will ensure that the amount paid by schools better reflects the true costs of the Ofsted inspection.  However, the Government recognises that costs need to be recovered in a way that makes allowance for small schools.  These proposals to collect the inspection fee on an annual basis will assist small schools and those of limited means by spreading the cost over a number of years.  Introducing a fee for those schools which require follow-up inspections as a result of serious failures to meet the statutory standards would encourage schools to maintain the registration standards at all times.
At present, no fee is payable for applications to register as an independent school.  A number of schools apply for registration but have significant shortcomings and can require repeated inspections.  Introducing a fee for first and subsequent registration inspections would encourage new schools to ensure that the registration standards were met when they first applied.  This proposal would protect the public purse from costs associated with poor planning in respect of new schools.  
Consultation
Within government
DCSF has discussed the consultation proposals with Ofsted. 
Public Consultation

The consultation will run from 27 July 2007 to 19 October 2007 and this Regulatory Impact Assessment will accompany the consultation document.
Options
The proposed transfer to Ofsted of responsibility for the registration/approval and regulation of independent schools and NMSSs, including the proposed repeal of s.347 of Education Act 1996
Option 1: maintain the status quo

Continuing separation of inspection and registration/regulatory duties would mean that the registration and regulation of independent schools and NMSSs would remain out of step with Ofsted’s other functions as a single inspectorate for children and learners.
There would be a continuing burden placed on local authorities who would continue to be required to seek consent from the Secretary of State when they wish to place a child with a statement of SEN in an independent school.  
Option 2:  introduce legislation to take forward the proposals

It is not envisaged there are any risks or possible unintended consequences of the transfer of functions to Ofsted. The only change for the majority of independent schools will be that they will have only one point of contact for all registration/regulation and inspection procedures.
Removing approval status and the consent regime will mean that local authorities will no longer be required to seek consent from the Secretary of State to place pupils with statements of SEN in independent schools.  There is a small risk that unsuitable placements will be made but the Government believes that increased availability of Ofsted reports together with enhanced guidance will minimise this risk. 
Small changes to the legislation which governs the regulation and monitoring of independent schools 
Option 1: maintain the status quo

Parents and pupils would not benefit from the additional powers which are aimed at raising standards in poorly performing independent schools and independent schools would not benefit from the reduction in regulatory burdens.
Option 2:  introduce legislation to take forward the proposals

Standards in independent schools would be improved by introducing a new management standard, allowing publication of more inspection reports, and providing a more flexible procedure for dealing with poorly performing schools.

Regulatory burdens on independent schools would be reduced by streamlining the system for the regulation of changes in their provision and by eliminating the need for dual registration for children under 3 in independent schools.

The Government cannot identify any risks or unintended consequences of implementing this package of changes.
Revise the inspection fee regime for independent schools 
Option 1: maintain the status quo

If the new fee regime is not introduced there is a likelihood that some schools will be charged fees that exceed the cost of inspection.  If annual fees are not introduced the risk that schools are unable to pay inspection fees when they are due will remain at current levels, whereas under Option 2 it would be reduced.  
If fees for initial registration and for follow-up inspections are not introduced there is a risk that some of Ofsted’s resources will continue to be committed to activity which should be more appropriately carried out by an education consultant or adviser rather than the inspectorate.
Option 2:  introduce legislation to take forward the proposals

There are some risks attached to the proposal to change inspection fees in order to align them more closely with actual costs. There may be a small number of small schools that could have difficulty meeting increased costs, although this will be ameliorated by collecting costs annually as schools will not have to put aside reserves to cover the three yearly inspection fee.

There is some risk that introducing fees for new applications to register as an independent school could encourage some small, poorly funded schools, to operate without registration. However, the Government has powers to prosecute those who operate unregistered schools and believe that these powers are well known in the education community. In addition, the new children’s index will ensure that children attending unregistered provision are identified. 

There is some risk in introducing additional fees for poorly performing schools that require follow up visits after inspections, as the fee could pose a threat to the financial viability of a poorly resourced school. However, the Government believes that the fee will encourage schools to seek professional advice from sources other than Ofsted, which should help to ensure that the cost of inspection is minimised. In the long term this will encourage schools to develop links with individuals, businesses and other schools that can help them improve, thus reducing reliance on Ofsted. 

Costs and Benefits

Sectors and groups affected

The proposed transfer to Ofsted of responsibility for the registration, approval and regulation of independent schools and NMSSs, including the proposed repeal of s.347 of Education Act 1996
Benefits

Option 1: maintain the status quo
The current system would continue but would not allow any of the benefits of rationalising the current system to be realised. 
Option 2:  introduce legislation to take forward the proposals
Independent schools and NMSSs would benefit from the efficiency gains of having only one body overseeing their registration/regulation and inspection.  Local Authorities and parents would benefit by being able to make their own decision on where to place pupils with statements of SEN without reference to DCSF. This would speed up decision making.
Costs

Option 1: maintain the status quo
There would be no costs associated with this option.
Option 2: introduce legislation to take forward the proposals
There are marginal transitional costs associated with the proposals to transfer responsibility for the registration of independent schools and the regulation of independent schools and NMSSs to Ofsted. The repeal of s.347 will mean that those schools currently approved under s.347 will no longer benefit from the exemption from paying fees for their regular inspection. The costs that will arise for these schools are discussed in the section below which deals with inspection fees.
Repealing s.347 will remove the need for local authorities to seek consent from the Secretary of State where they place a child with SEN. This will not increase the costs for local authorities but will reinforce their existing duty to identify, assess and secure appropriate provision for their pupils with SEN. 
Small changes to the legislation which governs the regulation and monitoring of independent schools 
Benefits

Option 1: maintain the status quo

The current system would continue but parents and pupils would not benefit from the additional powers that are aimed at raising standards in poorly performing independent schools, and independent schools would not benefit from the reduction in regulatory burdens.
Option 2:  introduce legislation to take forward the proposals

Parents and pupils would benefit from improved standards which would be achieved by introducing a new management standard; allowing publication of more inspection reports; and providing a more flexible procedure for dealing with poorly performing schools. The new management standard would ensure that schools that struggled to meet the prescribed standards appointed one or more competent teachers able to take the school forward, rather than relying on temporary help to get them through the inspection.

There would be savings for successful schools which would no longer be required to produce supporting documentation if they want to change certain aspects of their provision (eg. change in age range).

There would also be savings for schools with children under 3 who would no longer be required to register this provision as a school as well as a childcare setting. 
Costs

Option 1: maintain the status quo

There would be no additional costs associated with this option.
Option 2: introduce legislation to take forward the proposals

There would be compliance costs associated with the introduction of the new management standard in poor schools but successful schools already have a management structure which ensures that their school meets the regulatory standards.  Poor schools already face costs associated with ensuring they reach the required standards and it is not thought this requirement will add materially to the cost of improvement. 
Revising the inspection fee regime for independent schools 
Benefits

Option 1: maintain the status quo

Schools will continue to operate under a system they are familiar with and will not have to change their arrangements.  New schools would not be charged fees on first registration and poor schools would be charged less where re-inspection is necessary.
Option 2:  introduce legislation to take forward the proposals

Revising the cost of inspections will ensure that the amount paid by schools better reflects the true costs of the Ofsted assessment of standards in the school.  Large schools will benefit as the inspection fees they pay will reduce.   Annual payment of fees will make it easier for schools to budget for fees as payment will be spread over a longer period than at present.

New schools will be encouraged to meet the standards for registration before they first apply and the introduction of fees for inspections and re-inspections of new schools will ensure that a higher share of regulatory costs are borne by schools and not the taxpayer. 

Introducing fees for follow up inspections of poor schools will encourage these schools to engage educational experts to assist them rather than seeking to use Ofsted inspections for school improvement advice.  This will have the dual benefits of encouraging schools to develop links with competent education experts and relieving the public purse of the cost of inspection. 

It is believed that this package will reward achievement and penalise failure, benefiting both parents and pupils.
Costs

Option 1: maintain the status quo

There would be no additional costs associated with applications to register and the current fee system which schools are already budgeting for would continue.  Large schools eligible for RTI would pay more than the actual cost of inspection.
Option 2: introduce legislation to take forward the proposals

Ongoing inspection fees. 
The Government proposes to introduce a two tier fee regime. Good schools, which meet 90% or more of the regulatory standards overall, all the regulatory standards relating to the quality of education, pupil health, safety and welfare, would benefit from lower fees.  This reflects the lower costs associated with Ofsted’s light touch RTI which will be applied to good schools. These fees will, under proposals in the consultation document, apply in future to schools that were formerly approved to cater for pupils with SEN.
Current costs of inspection every 6 years.
	Number of registered pupils on the date on which the last annual return was made 
	Amount of fee

	Less than 50
	£40 per pupil

	50-149
	£500 + £40 per pupil

	150-385
	£500 + £40 for each of the first 149 pupils + £15 for each further pupil

	386+
	£10,000


Proposals – good schools
The costs set out below will cover the cost of a 2 or 3 day RTI every 3 years, with large schools paying full cost and smaller schools continuing to pay considerably less than full cost. These costs would apply to schools formerly approved to cater for pupils with SEN that satisfy the eligibility criteria. 
	Number of registered pupils on the date on which the last annual return was made 
	Amount of annual fee for schools eligible for RTI

	Less than 150
	£200 + £5 per pupil

	151 +
	£1,333


Illustrative costs:
	Pupils
	Full cost of inspection
	Annual equivalent fee using existing charges
	Proposed Annual Fee
	% Recovery

	1
	£4000
	£6.67
	£205
	31%

	45
	£6000
	£300
	£425
	43%

	100
	£6000
	£750
	£700 
	70%

	151
	£8000
	£1,082
	£1,333
	100%

	380
	£8000
	£1654
	£1,333
	100%

	500
	£8000
	£1667
	£1,333
	100%


Proposals – weaker schools

Schools which do not meet 90% or more of the regulatory standards overall, or do not meet all the regulatory standards relating to the quality of education and all the standards relating to pupil health, safety and welfare, will have a more thorough Ofsted inspection to check on standards. The costs set out below will cover the cost of a 5 day standard inspection every 3 years with large schools paying full cost and smaller schools continuing to pay considerably less than full cost. These costs will also apply to schools which were formerly approved to cater for pupils with SEN.
	Number of registered pupils on the date on which the last annual return was made 
	Amount of annual fee for schools ineligible for RTI 

	Less than 150
	£200 + £9 per pupil

	151 +
	£2000


Illustrative costs:

	Pupils
	Full cost of inspection
	Annual equivalent fee using existing charges
	Proposed Annual Fee
	% Recovery

	1
	£4000
	£6.67
	£209
	31%

	45
	£8000
	£300
	£605
	45%

	100
	£10000
	£750
	£1100
	66%

	151
	£12000
	£1,082
	£2000
	100%

	380
	£16000
	£1654
	£2000
	100%

	500
	£16000
	£1667
	£2000
	100%


Follow up inspections where schools fail to meet a substantial number of regulations

Schools that fail a substantial number of standards are not currently charged for a first follow-up inspection visit, but pay 25% of the original fee for second and subsequent inspections.  The government proposes that, in future, schools will be charged 25% of the cost of the initial inspection for a first follow-up visit and 50% of the cost of the initial inspection for subsequent follow-up visits.
Small Firms Impact Test

635 independent schools have less than 100 pupils (i.e. 29% of the sector).  Of these, 417 do not have charitable status and are therefore operating as small businesses (i.e. 19% of the sector).  When independent schools were consulted in 2003 when the new registration arrangements, including inspection fees, were introduced, only 12% of schools that were operating as small businesses responded.  However, 71% of those responding felt that inspection fees would place an additional financial burden on them which small schools on limited budgets would find difficult to bear.  Consequently, the Government reduced the fees paid by smaller schools and this has been reflected in the current proposals to change fee arrangements.  Under these proposals, small schools will be able to pay the fee on annual basis, thereby spreading the cost rather making a one-off payment payable at the time of the inspection.  Successful small schools will have nothing to fear from the increased charges for follow-up inspections. 
Competition Assessment

There are around 2,300 independent schools in England of which about 50% are charities.  Independent schools vary in size depending upon the market they target.  Some are small schools catering for children with special educational needs with placements paid for by the local authority.  Others are small schools catering for pupils from minority faiths.  Some 635 independent schools have less than 100 pupils.  No independent school has more than a  10% market share.  There would be no effect on the market structure as the proposed changes apply equally to all schools with the exception of the proposed fee changes which are based on a sliding scale to take account of the size of the school.  All new schools will be required to pay a registration fee - but at a flat rate of £500, this is unlikely to dissuade them from entering the market since this a small sum in comparison with the costs of complying with regulations which all schools must meet.
Enforcement, sanctions and monitoring

The current systems for enforcement, sanctions and monitoring will continue to apply and will not be affected by the transfer of work to Ofsted, other than the fact that they will be administered by Ofsted rather than DCSF. 
Implementation and delivery plan

To be completed after the consultation.

Post-implementation review

The date for the post-implementation review will be set after the public consultation.

Summary and Recommendation

To be completed after the consultation.
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