DATED                                                                                            2000

[LEA]

[GOVERNING BODY]

TRANSFER OF CONTROL ETC AGREEMENT

[Consultation Draft]

THIS AGREEMENT is made on                                                                                       2000

BETWEEN

[LEA] (the “Authority”) and

[Governing Body] (the “Governing Body”)

WHEREAS

(A) The School is in an area in respect of which the Authority is the local education authority;

(B) The Authority is proposing to enter into the Authority Documents with a view, amongst other things, to providing for the making available of the School to the Governing Body for use as a [primary] [secondary] school;

(C) In order for the Authority to enter into the Authority Documents it is necessary for the Governing Body to authorise the Authority to do so insofar as the Authority Documents relate to the School;

(D) The Governing Body has decided that it is in the interests of the school that the Authority should enter into the Authority Documents insofar as they relate to the School from year to year under the SSFA. 

IT IS AGREED as follows:

1.
definitions and interpretation

1.1
In this Agreement unless the context otherwise requires, the following terms shall have the meanings given to them below:

“Authority Documents” means the Project Agreement, the Direct Agreement and [list];

“Charges” means [      ];

“Delegated Budget” means the budget allocated to the Governing Body;

“Local Representative” means a person appointed by the Governing Body to liaise with the Authority in relation to the Project;

“Payment Date” means [      ];

“Project Agreement” means an agreement between the Authority, [Contractor] and [others] relating to the provision of available schools within the Authority’s area of responsibility made or to be made under the Private Finance Initiative of HM Government;

“Relevant Proportion” means £[                  ] indexed;

“School” means the school known as [      ] at the date of this Agreement as [name] which is at [address];

“SSFA” means the Schools Standards and Framework Act 1998.

1.2
In this Agreement unless the context otherwise requires:

1.2.1
capitalised terms defined in the Project Agreement have the same meaning;

1.2.2
headings and sub-headings are for each of reference only and shall not be taken into account in the interpretation or construction of this Agreement;

1.2.3
all references to Clauses and Schedules are references to the clauses of and the schedules to this Agreement;

1.2.4
the Schedules form part of this Agreement;

1.2.5
all references to agreements, documents or other instruments include (subject to all relevant approvals) a reference to that agreement, documents or other instrument as amended, supplemented, substituted, novated or assigned from time to time;

1.2.6
all references to any statutory provision shall include references to any statute or statutory provisions which amends, extends, consolidates or replaces the same or which has been amended, extended, consolidated or replaced by the same and shall include any orders, regulations, codes of practice, instruments or other sub-ordinate legislation made under the relevant statute or statutory provision;

1.2.7
words importing the singular include the plural and vice versa;

1.2.8
words importing a gender include all genders; 

1.2.9
“person” includes and individual, partnership, forum, trust, body corporate, government, governmental body, authority, agency or unincorporated body of persons or association;

1.2.10
the words “include” and “including” are to be construed without limitation;

1.2.11
references to sub-contractors of any tier; and

1.2.12
a requirement not to unreasonably withhold consent includes a requirement not to unreasonably delay the giving or withholding of that consent. 

2.
consent

2.1
The Governing Body consents to the Authority entering into the Authority Documents insofar as they relate to the School.

2.2
Insofar as the Authority Documents relate to the School the Governing Body shall:

2.2.1
do any act or refrain from doing any act which the Authority is obliged to do or refrain from or procure the Governing Body to do or refrain from; and

2.2.2
not do any act or refrain from doing any act which would cause the Authority to be in breach of the Authority’s obligations under the Authority Documents.

2.3
The Authority shall perform its obligations under the Authority Document and shall use its reasonable endeavours to procure that the Contractor performs the Contractor’s obligations under the Authority Documents.

3.
TIMETABLE and design

3.1
The Governing Body shall make arrangements for the relevant areas of the School to be made available to the Contractor in accordance with the Construction Programme and the Site Plans.

3.2
The Governing Body shall liaise with the Authority over any item of Reviewable Design Data relating to the School submitted to the Governing Body.

4.
PAYMENT

4.1
The Governing Body shall pay to the Authority the Relevant Proportion on each Payment Date.

4.2
During such time as the Delegated Budget is provided to the School by the Authority, payment of the Relevant Proportion shall be effected by the deduction of the Relevant Proportion from the Delegated Budget.

5.
performance regime

5.1
The Authority is entitled under Schedule 7 of the Project Agreement to make Unavailability Deductions and Performance Point Deductions.

5.2
The Governing Body shall in relation to the School:

5.2.1
use the Help Desk to report any Service Failures;

5.2.2
promptly report any apparent Unavailability to [the Help Desk] and the Contractor’s Representative and the Authority’s Representative;

5.2.3
review any report of the performance of the Service Provider sent to the Governing Body and notify any inaccuracies relating to the School to the Authority’s Representative.

6.
attribution of performance deductions

6.1
Any Unavailability Deduction or Performance Point Deduction which relates to the School shall be re-credited to the Governing Body up to the Relevant Proportion in each Contract Month.

6.2
Any amount credited to the Authority under Part 6 of Schedule 7 to the Project Agreement attributable to the School shall be credited to the Governing Body.

7.
CONSULTATION AND LIAISON

7.1
The Governing Body [may] [shall] nominate an individual to be the Local Representative for the School.

7.2
The Authority shall convene a meeting of all Local Representatives and the Authority’s Representative not less frequently than monthly to review the Project. 

7.3
The Local Representative for the School shall receive a copy of the agenda for all liaison meetings between the Authority and the Contractor and may when relevant to the School, attend any such meeting.

8.
statutory consents

8.1
The Governing Body transfers control of the use of the School at all times outside the Required Period to the Authority [and the Contractor] to extent contemplated by the Authority Documents but no further.

8.2
The matters contained in section 40 and Schedule 13 SSFA are hereby incorporated into this Agreement form part of it.

9.
dispute resolution

9.1
Any dispute between the parties which if it arose between the Authority and Project Co would be capable of being submitted to the Dispute Resolution Procedure shall be so submitted.

9.2
All other disputes between the parties shall be resolved by the Secretary of State for Education and Employment.

10.
employees

10.1
The Governing Body shall provide all and any employee information required to be provided by the Authority under the Project Agreement.

10.2
The Governing Body shall co-operate with [the Authority and] the Contractor in the conduct of any employee consultation which may be required with employees of the Governing Body in connection with the Project.

11.
third party rights

11.1
No term of this Agreement is intended to give any entitlement as against either party to any person who is not a party to this Agreement.

11.2
No term of this Agreement may be enforced by any person other than a party to this Agreement under the Contracts (Rights of Third Parties) Act 1999.

12.
EXERCISE OF AUTHORITY RIGHTS

12.1
Subject to Clause 11.2 below, the Governing Body may request the Authority to exercise any entitlement which it may have under the Authority Documents insofar as it relates to the School in accordance with the Governing Body’s wishes:

12.1.1
exclusion of any person from the provision of the Services at the School;

12.1.2
Authority variation;

12.1.3
[Authority step-in]; and

12.1.4
[others].

12.2
The Authority may decline to exercise any of its entitlements under Clause 0 if it reasonably believes that to do so would be materially prejudicial to the Project as a whole or would involve the elements of the Unitary Charge attributable to the School to exceed the Relevant Proportion.

12.3
Where an Authority Variation requested by the Governing Body leads to an increase in the Unitary Charge or the payment to the Service Provider of a lump sum the Governing Body shall bear the entire increase or reimburse the amount of the lump sum to the Authority.

13.
governing law

13.1
This Agreement is subject to the laws of England and Wales.

13.2
Subject to Clause 0, the parties subject to the exclusive jurisdiction to the exclusive jurisdiction of the courts of England and Wales.

14.
notices

[To follow Project Agreement]
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