PROPOSED CHANGES TO PERFORMANCE MANAGEMENT AND CAPABILITY ARRANGEMENTS

The White Paper “The Importance of Teaching” set out plans to shorten and simplify current regulations and remove the duplication between performance management and capability procedures. This consultation invites comments on a number of specific proposals. These changes apply to England only.  

Preamble

1.
The single most important factor in ensuring a good education for every child is that they have a good teacher. Teachers are our greatest asset and we want to help them to do their jobs even better by encouraging schools to provide them with the support and professional development they need to fulfil their potential and to help their pupils to do the same. The majority of teachers in our schools are highly competent professionals who are committed to providing a good education for our children. 

2.
All teachers need continually to update and improve their practice, often by learning from other teachers and by receiving feedback on their own professional practice. Where weaknesses are identified these should be addressed. A school’s first response should be to provide support to help teachers to improve. But where a teacher’s performance is poor and does not improve after support has been provided, it is important that head teachers, governing bodies and employers take appropriate action and that poor performance can be tackled quickly, effectively and fairly. 

Proposed changes to performance management arrangements

3.
Performance management provides a process for regularly reviewing and providing feedback on teacher and head teacher performance. It provides a vehicle for recognising a teacher’s strengths, identifying any weaknesses and agreeing action to address them. The current arrangements have been in place since 2007.

4.
The Education (School Teacher Performance Management) (England) Regulations 2006 which set out these arrangements are extremely detailed and prescriptive.  Telling schools what to do step by step is neither helpful nor appropriate. It fails to respect the professionalism of head teachers and teachers; it discourages schools from taking ownership of performance management for themselves; and it fails to recognise that different schools have different needs.  What works well for a large secondary school with over 100 teachers may not work well for a small primary school with only five. 

What aspects of the current Performance Management system are we proposing to keep?

5.
Most disputes happen when there is uncertainty about procedures, or where there are concerns that procedures have not been followed.  It is important that all parties in a school understand what is expected of them and how the appraisal process will be managed.. We therefore propose that governing bodies and local authorities should still be required to have a written appraisal policy for their teachers.  We also propose to retain the following principles: 

A link between performance and pay

6.
We believe that recommendations about teachers’ and headteachers’ pay, should take their performance into account.   This enables schools to recognise outstanding performance and helps them to get best value for money from their pay bill. Pay decisions are made on an annual basis.  We therefore propose that we should continue to require schools and LAs to have an annual appraisal cycle and that appraisals should include recommendations on pay, where relevant.

A link between appraisal and professional development 

7.
All teachers should expect to update and improve their practice continually, learning from other teaching professionals and being receptive to feedback on their own practice. Teacher and head teacher appraisals should identify training and development needs and ensure that they are addressed. This is not necessarily about addressing an area of weakness – it could be about ensuring a teacher is well-prepared for a new role or about updating and extending a good teacher’s knowledge and skills.  But where performance management does identify a weakness in a teacher’s performance, that weakness needs to be addressed. 

8.
We propose to keep the existing link between appraisal and professional development by requiring that appraisals identify development needs and make clear how they will be addressed.  

Ensuring the process contributes to school improvement and pupil progress
9.
Performance management supports the development of teachers but this should not be an end in itself – the ultimate aim, which all teachers and head teachers should share, is to improve the progress made by pupils in the school.  The current regulations require a teacher or head teacher’s objectives to contribute to improving the progress of pupils at the school (Regulation 13(3)).  We propose to keep a requirement that the appraisal process is focused on improving pupil progress.  

Ensuring there is a written assessment against a number of key factors, including the relevant standards 

10.
The current regulations provide in some detail for the preparation and agreement of a planning and review statement which includes, among other things, details of the outcome of the annual review (Regulation 18).  In the interests of ensuring clarity for all parties, we propose that there should still be a written statement recording the outcomes of each teacher’s appraisal process.

11.
The current regulations set out a number of factors to which a reviewer should have regard in determining the performance criteria against which a teacher or head teacher’s performance will be assessed (Regulation 13(2)). These include the relevant professional standards. There is evidence that the professional standards have been used to support performance management but we believe the current approach that describes them as a “backdrop” to performance management downplays their significance as the national benchmark of what is expected of teachers. We therefore propose to require that performance should be assessed against the relevant standards, as well as against the teacher or head teacher’s objectives; and having regard to their role in the school.  We recognise that the current framework of professional standards for teachers could be improved and a group of excellent practitioners is currently reviewing them so that in future we have clearer, unequivocal standards that indicate what is expected of the profession. These should provide a national benchmark for local assessments of teacher performance.  

Ensuring that governing bodies take external advice on head teacher performance 

12.
Governing bodies play an important role in performance management and have a particular responsibility for assessing the performance of head teachers. The current regulations require governing bodies to appoint an external adviser for the purposes of providing advice in relation to managing and reviewing the performance of head teachers (Regulation 9). We believe this requirement helps to ensure that the judgements governing bodies make are well-informed and sufficiently independent. School Improvement Partners have previously been the main source of advice for governing bodies. We do not intend to prescribe who governing bodies should appoint as advisers in future, but we do propose to continue to require governing bodies to take external advice on head teacher performance.  

Revocation of all other current regulations

13.
As indicated above, we propose to revoke all other aspects of the existing performance management regulations. We will no longer be trying to manage from the centre: 

· the processes involved in establishing a school’s performance management policy; 

· who schools appoint to review performance and how those appointments should be made; 

· the detail of what should be covered in meetings; 

· the arrangements for classroom observation; 

· the detail of what should be recorded and how; 

· how schools should quality assure and moderate outcomes; 

· the arrangements for in-year revision of documentation; 

· the processes and time-scales that should be applied at each stage of review; 

· the arrangements schools make for appeals; 

· the arrangements for the use and retention of written assessments of performance; and

· the arrangements for reporting to governing bodies. 

We believe that governing bodies and local authorities are best placed to make their own decisions about all these matters and we want them to be free to do so. 

“The Three Hour Rule”

14.
 In making these changes we will be removing what has been referred to as “the three hour rule” on classroom observation (Regulation 17) which has been cited by some as acting as a barrier to observing teachers in the classroom.  While this is a misunderstanding of the current legislation, it illustrates the problems that over-prescription can cause. Opportunities to observe other teachers, to be observed and to receive feedback, are central to effective professional development and we believe it is essential that any barriers to this are removed. 

Scope of these arrangements 

15.
The current regulations apply to teachers and head teachers employed either by a local authority or by the governing body of a school in England. No change is proposed to the scope of revised regulations. We know that many academies have put in place effective arrangements for managing the performance of their staff despite being outside the scope of the current regulations and we do not propose to change that.  

Proposed changes to arrangements for managing poor performance – capability procedures  

16.
Where a teacher’s performance is poor, it is important that action is taken as soon as possible to address that. No one is helped by deferring action or avoiding the issue – it is unfair on the teacher, on their colleagues and on the pupils that they teach.  

17.
The School Staffing (England) Regulations 2009 provide that governing bodies should establish procedures for dealing with lack of capability on the part of school staff (Regulation 8). There are no detailed requirements in regulations but there is statutory guidance on capability procedures (Capability Procedures for Teachers (DfE 0125/2000) which provides a model capability procedure for teachers and gives advice on that procedure. 

18.
The arrangement for performance management and capability procedures were developed separately and at different times. Evidence suggests that the existence of two separate procedures can cause confusion and that there is unhelpful duplication between them which can make tackling underperformance a more protracted and onerous process than it needs to be. While it is important that a teacher is treated fairly and given appropriate time to improve, a long drawn-out process can be unhelpful and stressful – both for them and for the head teacher managing the process.       



19.
To show how performance management and capability procedures fit together and to encourage schools to streamline their processes, we propose to replace the current non-statutory guidance and model policy for performance management and the current statutory guidance and model capability procedures with a single non-statutory model policy that covers appraising and managing teacher performance – both performance management and capability procedures.  A copy of a revised model policy has been prepared for consultees’ consideration. 

20.
The revised model policy no longer includes what is currently the informal stage of the capability procedures. We believe that this is unnecessary as it duplicates the support and assessment that will have already been provided.  

21.
The other provisions relating to managing capability that have been retained in the revised model have been aligned with the ACAS Code of Practice on Disciplinary and Grievance Procedures. As such it reflects that there are potentially a number of stages that may be followed with provision to move more swiftly to dismissal depending on the seriousness of the case.  The model policy is non-statutory and all timings or stages suggested in the policy are indicative and provided as suggestions to help schools to develop their own procedures. 

22.
  Feedback from head teachers has suggested that the current capability procedures are sometimes stalled indefinitely because of sickness absence or suspended if there is a grievance procedure. It is important that health issues are managed well and that any grievances are dealt with, but sickness absence and grievance procedures should not automatically mean that action to address poor performance is suspended.  The model policy includes notes to this effect. 

Proposed changes to prevent recycling of poor teachers from school-to-school

23.
We recognise that poor performance in one school may not mean that a teacher cannot perform effectively in another. That is one of the reasons we have not made provision in the legislation currently before Parliament for employers to refer cases of professional incompetence to a national regulator for barring them from the profession. We also believe head teachers, governing bodies and employers are better placed to tackle competence issues than a national regulator. This does mean it is important that all parties play fair with other schools. 

24.
Where a teacher has been dismissed for poor performance, their former employers should provide an honest reference that reflects that fact.  Any employer that provides a dishonest or misleading reference could be liable to legal proceedings.  When a head teacher provides a misleading reference or fails to tell the whole story to another school, they are failing as a school leader and potentially undermining the quality of pupils’ education. 

25.
Head teachers, governing bodies and local authorities considering applications for teaching posts should do all they can to assess the suitability of applicants. This includes making sure that they do take up references and observing trial lessons as part of an extended interview process. They should also consider using the flexibilities that exist in employment law to make appointments subject to the successful completion of a probationary period to provide opportunities to assess an applicant’s suitability over a period of time. 

26.
We want to do all we can to help head teachers and employers to make well-informed decisions about teacher appointments. We propose that regulations should require employers (and former employers) to provide copies of a teacher’s previous appraisal statements to a potential employer when asked by them to do so in support of an application for a teaching post. We believe this could helpfully supplement the information provided by references and may also have the effect of limiting the extent to which compromise agreements between teachers and employers can subvert the reference process.  

Wider questions

27.
We recognise that all employers must have regard to relevant employment law in the arrangements for managing their staff.  As part of this consultation we are seeking views on any other barriers to tackling under-performance that are faced by schools including any arising from current employment law.  

28.
The School Staffing (England) Regulations 2009 also include provisions relating to the dismissal of staff in maintained schools (Regulations 20 and 32). Informal feedback suggests that the advice and support provided by local authorities to schools who are tackling poor performance is variable. As part of this consultation we would welcome comments on the role played by local authorities in helping schools to manage poor performance and handling staff dismissals, whether this is different for those schools who employ their staff directly and for those who do not, and whether there are advantages for schools in directly employing their staff. 

The timing of these changes

29. 
Subject to the outcomes of this consultation, we propose to publish revised performance management regulations and a revised model policy in September 2011.  Avoiding introducing these changes part way through the performance management year suggests an implementation date of September 2012.  However it may be that governing bodies and employers would prefer to implement these changes earlier. As part of the consultation we invite comments on the extent to which they would wish to make changes to their performance management arrangements and/or their capability procedures in advance of September 2012. 
Responding to this consultation

30.
These proposals are intended to make the current performance management and capability arrangements less bureaucratic and less onerous for all concerned; to remove unnecessary central prescription of matters that schools and employers are best placed to manage themselves; and to ensure that the arrangements for managing performance and capability are fair and effective.  They seek to ensure that head teachers, governing bodies and employers take appropriate action to address poor performance including, where necessary, dismissing underperforming teachers. They are also intended to enable head teachers, governing bodies and employers to access information that may help them to make more informed judgements about applicants for teaching posts and so reduce the extent to which poor teachers are recycled from school to school. 

31.
We believe that it is helpful to make provision in revised regulations and guidance for the elements set out above but in making these proposals we recognise that there may be a case for going further and revoking all regulations and guidance. This consultation invites comments on each of the proposals set out above and invites other comments, including on whether you agree that such measures are necessary.   
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