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Introduction

1. The Government’s vision is for all children to have access to high quality early learning and childcare which helps them to reach their potential; helps parents to work and take their families out of poverty and which allows parents to make informed choices about how to balance their children’s care and family life.   The free entitlement to early learning and childcare for 3 and 4 year olds is at the heart of this vision. It offers a universal core of free provision from the term following a child’s third birthday up until they reach compulsory school age, providing regular access to early learning and childcare in these critical years for every child, irrespective of their background. 

2. The current free entitlement of 12.5 hours a week, over 38 weeks per year, is extremely popular – in 2008 at least 95 percent of 3 and 4 year olds took up the offer. Our intention now is to extend the entitlement to 15 hours, from September 2010, to maximise benefits to children and to make its delivery more flexible, to support parents in balancing work and family life. Pathfinder Authorities have demonstrated how a more flexible offer can be delivered and every local authority is now delivering the extended offer to 25% of children in their areas.
3. In the light of that experience and following an eight week consultation over the summer on the key principles, this consultation now looks to set out, in Regulations and Statutory Guidance, the parameters for full roll out of the extended offer.   We are grateful for the efforts of Local Authorities, childcare providers of all kinds and their partners for the effective delivery of the current offer and for their active engagement in determining how the extended offer should be delivered
4. This next phase of consultation – including the report of the summer consultation, draft Regulations and a new “Code of Practice” (statutory guidance) will last for 12 weeks in the autumn 2009.  We aim to publish the final revised Code of Practice early in 2010, to give local authorities and delivery partners maximum lead-in time to plan delivery for full rollout of the flexible extension from September 2010.

5. This paper sets out the key policy decisions we have taken based on the first phase of consultation, and asks further questions that we wish stakeholders to consider in the next phase. Wider views are, of course, welcome too.

Summary of phase 1 consultation
6. A summary of responses to the consultation is available in more detail to accompany this paper.  There were 254 written responses in total, 149 from providers of various kinds, and 55 from local authorities.  Only 5 parents responded, though many provider responses sought to reflect the views and concerns of parents accessing the free entitlement.

7. Overall, in both written responses and in the events we held during the consultation, there was a great deal of enthusiasm for the aims of the extension to the entitlement and a willingness to engage positively in the detail. The need for effective partnership working, in particular between LAs and providers was a strong theme.

8. On some specific proposals, there was a good degree of consensus, for example on the use of ‘parental contracts’ to help providers manage flexible delivery (70%); on the establishment of a childminder networks (67%) and childminder qualifications (60%).  There was also support for the use of agreements between LAs and providers (59%).  

9. For many of the other questions responses were split almost evenly between positive and negative reactions – and this division of view was reflected too in the stakeholder events.

10. A number of consultation responses contained concerns about the adequacy of funding for the free entitlement, with a number of providers, in particular, concerned that funding was not enough to cover many provider costs.   These funding issues are currently being addressed through two separate processes: 1) LAs are building their local Single Funding Formulae, and we would encourage providers to engage with LAs throughout the consultation phase of this, which will be taking place this autumn; b) The Department is conducting a review of the Dedicated Schools Grant, through which the free entitlement is funded- which provides an opportunity to engage on the national level issues affecting free entitlement funding, including the question of whether the Government should create  a dedicated early years budget.  

11. Responses to the consultation also contributed to the Impact Assessment which we have published alongside the draft Code and this paper.  The IA looks at the costs and benefits of the extended flexible entitlement, and was informed by the risks and opportunities identified by stakeholders throughout the consultation.

Revising the Code of Practice

12. Following analysis of the responses, we were able to identify 3 types of  action we need to cover in the new Code of Practice:

· Areas where we need to make key policy decisions affecting delivery of the entitlement;

· Areas where we need to clarify our expectations of local authorities and provide unambiguous guidance which will support them to fulfil their role;

· Areas where we need to provide practical support on how our expectations might be delivered effectively. 

13. This paper sets out how those three types of action impact on the three key areas where we are proposing significant changes:

a) Delivering flexibility in the extended entitlement, including future ambitions to “stretch” the offer;

b) Driving and securing increasingly high quality provision through the free entitlement;

c) Childminders delivering the free entitlement.

Key policy decisions for the new Code

a) Flexibility

What we are trying to achieve

14. A model which:

· Defines a “core offer” that parents are entitled to, wherever they live.

· Sets clear national boundaries, which will protect the balance between child outcomes, provider sustainability and flexibility for parents.

· Sets a clear brokerage responsibility for LAs between parental demand and provider capacity.

· Provides the tools for consistency and stability – for parents, providers and LAs.

15. Stakeholders showed support throughout the consultation period for delivery of an entitlement that is more flexible and better meets parents’ needs.  However, responses showed a mixed picture about how the proposals on flexibility might be implemented.  The draft Code of Practice seeks to bring these proposals out in more detail.

Balancing parental demand and provider capacity

16. We want the extended free entitlement to respond effectively to parental demand – supporting families’ needs in the round for good quality provision which supports children’s development and working lives. We recognise however - and providers and local authorities responses to the consultation reinforced this - that we need to balance that flexibility with a free entitlement which is manageable and sustainable – in terms of the range of patterns of flexibility and the frequency with which patterns of demand change. 

17. Respondents on the whole supported the practice of putting in place agreements between LAs and providers around how they would work together, including on flexibility.  Many LAs already use delegated conditions with PVI providers but consultation responses showed support for agreements to be put in place across all sectors.  These would be matched by contracts between providers and parents which set out how and when the free entitlement would be accessed.

18. The draft Code of Practice signals clearly our intention that delivery of flexibility should be based on local demand and implemented by LAs in negotiation with providers.  Local authorities, under the new Code, should assess parental demand and tailor delivery of a flexible entitlement to meet that, by agreeing with each provider the contribution they will make to a local, flexible offer.  To reflect provider concerns, the draft Code also sets out that LAs should not place undue expectations on providers to deliver increased flexibility without first negotiating with them, and clearly signals that, at national level, we do not consider delivery of the free entitlement on an hourly basis, as opposed to sessional, to be the only way to achieve flexibility. LAs may instead support providers to deliver more flexible sessions, to meet local need, and in accordance with their capacity.
19. The draft Code also implements a responsibility for LAs to ensure Provider Agreements are in place with all sectors, and agreements will include setting out a provider’s contribution to the local flexible offer.  Provider Agreements should be based on discussion and negotiation between LAs and individual providers.  The Code also sets out that LAs should support providers to implement Parental Contracts in their setting, to maintain stability in how parents access their entitlement, and enable settings to plan curriculum and staffing on at least a termly basis.
National Parameters vs Local Flexibility

20. There was strong support in the consultation for guidance which set out clearly at national level what flexibility should mean in practice and how it should be delivered.  There was a small though not insignificant amount of opposition to the specific boundaries which were set out in the discussion document – in particular that the 10 hour maximum session was too long to support the best learning outcomes; and that the 2 hour minimum session was too short – both for learning reasons and also manageability for providers.  Some providers were also concerned that if they were ‘forced’ to deliver 2 hour sessions, this would impact on their business as they would be left with ‘unsaleable’ portions of sessions which were staffed but not filled.

21. The draft Code of Practice seeks to clarify the national limits within which the free entitlement should operate, and sets out clearly that these are not expected delivery patterns but outer limits, beyond which the free entitlement should not be delivered.
22. The national maximum session length remains at 10 hours in the draft Code, reflecting what we see as the appropriate balance between benefits to children, the needs for parents to balance work and family life and the likely impact on take up of the entitlement. LAs may however choose to set lower maximum limits locally after a full assessment of parental demand. 

23. The national minimum session length has been set in the draft Code at 2.5 hours, to reflect concerns that two hours was too short a period for meaningful learning and concerns about the impact on provider sustainability.  2.5 hours is at present the most frequent session length within the 12.5 hour free entitlement. 

24. In order to set out clearly a meaningful description of flexibility, we have defined in the draft Code a Core Offer of Flexibility for parents, which must be available in all LAs (though not in all providers) for any parent who wants it.  The Core Offer consists of the following models of flexibility, based on those most popular in the flexible extension pathfinders, and which were also suggested in some consultation responses:

· 5 hours a day over 3 days a week

· 3 hours a day over 5 days a week

25. In addition, we are consulting in this document on whether two further models should  become part of the Core Offer:

· 6 hours + 6 hours + 3 hours over three days

· 9 hours + 3 hours + 3 hours over three days

26. The draft Code also sets a clear responsibility for local authorities to assess parental demand for patterns of flexibility beyond the Core Offer, and to deliver them wherever possible, to ensure delivery of core models does not lead to a ‘tick-box’ approach to flexibility.

Stretching

27. Consultation responses showed that a small but significant minority of respondents already delivered a free entitlement offer which could be stretched over more than 38 weeks of the year, with fewer hours per week.  We also know from census data that a proportion of LAs are delivering a stretched entitlement in some way.  However, the consultation showed uncertainty about what demand there would be for an entitlement that could be accessed in this way if it became a national expectation.  There were also specific concerns about the impact on the processes and IT systems providers and LAs currently use, and the admin burdens associated with changing them.

28. A large proportion of PVI respondents believed that a stretched entitlement could be implemented in each LA as soon as 2010, reflecting the capacity of many to already deliver in this way.  Maintained sector respondents were less supportive, recognising that they would need to make bigger changes to deliver over more than 38 weeks
29. On balance, and given differing capacity in the PVI and maintained sectors, the draft Code sets an expectation that  a stretched free entitlement should be available in every local authority (though not every provider) by September 2012.  The Department intends to undertake additional work on stretching in order to provide further support and guidance to LAs in advance of the 2012 deadline. 

b) Quality

What we are trying to achieve

We want free entitlement provision to be delivered by providers operating at the highest levels of quality and the delivery of the free entitlement to be a key driver, alongside Ofsted and local quality improvement programmes, for quality improvement across the sector.  Therefore, in the Code of Practice we want to strengthen the ability of LAs to use delivery of the free entitlement to drive quality improvement locally, while recognising the need to retain a locally available and accessible offer in every part of each Local Authority.

The Free Entitlement as a driver for continuous quality improvement

30. There was agreement for the principle set out in the first consultation, that the free entitlement should be delivered through providers leading the way in terms of quality improvement and some respondents saw the proposal as a good way of giving further recognition to quality improvement work undertaken between Ofsted inspections. Respondents saw risks however to sufficiency of provision and to access to the market for new providers, 
.

31. Balancing all of these concerns the draft Code of Practice sets out an expectation that local authorities should strive for two quality outcomes through the free entitlement, 1) Where there is a surplus of free entitlement provision which is flexible and accessible, LAs should concentrate funding wherever possible on the highest quality providers; and 2) where there is a deficit of high quality provision, LAs should prioritise quality improvement support to providers of a lower quality rating but who continue to be funded to secure sufficiency, greater flexibility or increased accessibility to the local offer.

32. The draft Code recommends that funding decisions should take into account the Early Years Quality Improvement Support Programme (EYQISP) process for each setting which factor in local evidence on quality including Ofsted ratings, and any local quality improvement schemes and information, to provide a holistic picture of a setting’s quality, and its improvement support needs.  
33. EYQISP was considered to be the most appropriate process as it is nationally consistent but sensitive to local quality assessments and support needs, providing the authority with a rounded picture of who their ‘highest quality’ providers are.  Although widely implemented, we recognise that LAs using EYQISP are at different stages of implementation and development.  Including the use of EYQISP in the Code, which will be published in early 2010, offers further incentive to LAs to embed use of the EYQISP programme ahead of the Code coming in to force in September 2010.

34. LAs should prioritise funding to providers rated ‘good’ or above (or equivalent) by EYQISP.  Where LAs have serious concerns about sufficiency, settings below this rating may be funded.  As well as considering sufficiency, LAs should also consider whether a lower-rated setting is particularly popular with parents or meets a particular need, for example, offering a tailored service for the BME community, and should continue to offer the free entitlement.  Quality improvement support should be prioritised for these settings to ensure they meet the required standard within a maximum of 18 months.

35. LAs should include in Provider Agreements the EYQISP categorisation of a setting, and the quality improvement support the LA has committed to that provider as a setting delivering the free entitlement and action the setting has agreed to take.  This may include support through supplements in the Single Funding Formula.

c) Childminders

What we are trying to achieve

36. Childminders have a particularly important role, working alongside other partners, to deliver flexibility in provision and in ensuring provision is available in sparsely populated areas and is appropriate for particular groups – e.g. children with a disability. We wish to see more childminders therefore who are able to draw down funding for the free entitlement – based on their qualification levels and support available to them.   

Childminder Networks

37. There was notable support from childminders (95%) and local authorities (75%) for the proposal that all LAs should establish childminder networks, to enable more childminders to deliver the free entitlement.  There were some reservations however that existing network models could be cost-prohibitive to LAs; and that there should be no national expectation about the model that was used for this reason.  

38. On this basis, the draft Code of Practice embeds the proposal that all local authorities should establish childminder networks, to enable childminders to deliver the free entitlement and create greater flexibility in the local offer.  The draft Code does not suggest a single model, recognising that LAs will have differing needs for their networks.  The Code does set an expectation that whatever network model LAs use, they should follow a set of robust principles, which are set out in the document.

Level 3 qualifications

39. There was also support for the proposal that childminders who wished to deliver the free entitlement should both be part of a quality assured network and should be qualified to a minimum level 3.  

40. Therefore, the draft Code expects that, from September 2012, local authorities delivering the free entitlement through childminders should use only those qualified to level 3.  


Consultation Questions 





Is the Code structure and layout clear?


If you are a local authority, are you clear from the Code what you should do to deliver the free entitlement from Sept 2010?


If you are a provider are you clear from the Code how the LA should work with you to deliver high quality, flexible provision in return for funding?   


If you are a parent does the Code make clear what you are entitled to when accessing the free entitlement?


Do you think anything is missing from the Code or could be made clearer?


Do you agree with the principle of a Core Offer of Flexibility for parents to ensure that all parents, wherever they live, have access to a defined offer of flexibility? (Chapter 3)


Do you agree with the two suggested models of flexibility in the Core Offer and do you think either of the other two possible models should be included?  What other common models might be achievable? (Chapter 3)


Do you agree that LAs should have a role to broker a local flexible offer which balances parental demand with provider capacity? (Chapter 3)


Do you agree that LAs should prioritise funding to the highest quality providers, funding others where necessary to uphold sufficiency and accessibility? (Chapter 4)


Do you agree that EYQISP provides the most consistent assessment model for categorising providers who wish to deliver the free entitlement?  If not, what do you suggest? (Chapter 4)


Do you think that the Code is the appropriate place to set out ambitions for all LAs to establish childminder networks? (Chapter 4) 


Do you agree that LAs should put in place Provider Agreements with providers in all sectors? (Chapter 6)


Do you have any comments on the draft amending Regulations? (Chapter 2 - Please note that this is only a draft of the proposed amending Regulations and the exact wording may change before they are finalised)
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