Response to the Consultation on 
Giving Children and Young People a Right to Appeal
Introduction

The Department launched a three months public consultation in April 2009 on the principle of giving children and young people a right to appeal exclusions, decisions on SEN assessments and statements and make disability discrimination claims (DDA claims). The consultation also asked about the support children and young people will need in bringing an appeal. 

There were 86 responses to the consultation document. The consultation closed on 28 July 2009.

The organisational breakdown of respondents was as follows:

	Local Government
	25

	Voluntary Sector
	16

	Other*
	13

	Associated Representative Organisations
	11

	Parent/Carer
	  7

	Parent Partnership Service                                                                   
	  4

	Independent Appeals Panel/First Tier Tribunal Members
	  4

	Governing Body      
	  2

	Teacher/School Staff                                                                             
	  2

	Teaching and Support Unions – including professional bodies                                                        
	  1

	Children and Young People                                                                   
	  1


*Those which fell into the ‘other’ category included Ofsted, Connexions, The Audit Commission, groups of solicitors, Children’s Legal Centre and those who did not specify a type or wanted to remain anonymous.

Overview of Responses to the Consultation
The majority of respondents welcomed giving children and young people (CYP) more say in the processes and decisions that affected them.  

Schools 

There were four responses from schools on the consultation. The majority of respondents agreed the proposal for 16 year olds to be given a right to appeal a permanent exclusion. The majority of respondents also agreed that pupils with SEN/disability should be allowed to appeal at age 12 and there should be no competency test. They said all those appealing will need professional advice and support through a mentor /adviser and guidance to enable them to navigate the appeals process. 

11 Million survey of children and young people 
11Million were asked by the Department to seek children and young people’s views on giving them a right to appeal. The report was conducted by the Children’s Rights Alliance for England (CRAE) on behalf of 11Million and included 69 pupils aged 9 to 16, who had been either excluded or had SEN.  Both sets of pupils agreed that children should have their say when decisions about exclusions/ statements were being made. Most agreed that the age of appeal should be from 12 years old, but a significant minority also suggested a lower age. They suggested that talking to children with SEN would reveal whether or not they were competent to appeal. The children asked for support from a trusted adult in negotiating the exclusions process. They also wanted accessible material on exclusions and appeals; and suggested more support for pupils with behavioural difficulties to help them avoid being excluded in the first instance.  

General Responses

Most respondents supported a young person’s right to appeal their exclusions. Many however recommended that the right to appeal against permanent exclusion should be given to young people (YP) earlier than 16, as the majority of exclusions took place before this age.  

The majority of respondents welcomed giving new rights to children and young people of secondary school age to appeal decisions relating to SEN assessment and statements made by local authorities and to make disability discrimination claims.  Some suggested that setting an age limit would be arbitrary.  Most respondents thought many young people with SEN would be unable to undertake an appeal themselves and would need advocacy and representation services to support them to exercise their right to appeal.  Many believed CYP must be competent in understanding the consequences of their actions and any advice given to them before they can appeal. 

Many respondents were against the idea of a competency test being applied.  They believed determining competency would be difficult, and that CYP with significant SEN or disabilities were in danger of being excluded from a right to appeal or to make disability discrimination claims if such a test was applied.  Some respondents said if a competency test was put into place it must be administered and judged by appropriate, independent professional practitioners.  

Nearly all respondents said it would be helpful for a guidance note or leaflet to be made available for YP.  They stressed this should clarify who could appeal; and how to appeal, and must be in an easy to understand format.  Respondents believed the production of such a leaflet must be guided by asking YP for their views to ensure that their needs were effectively targeted.  However, some respondents were of the opinion that the existence of such a leaflet cannot replace the need for YP to have access to personal representation throughout the Tribunal appeals and independent panel hearings processes, should pupils be given new rights of appeal and to make disability discrimination claims.  

Most respondents did not believe there was sufficient support currently in the system to support a child or young person through the process of appealing decisions relating to admissions, exclusions and decisions relating to special educational needs (SEN) statements and assessments, or to enable them to make disability discrimination claims. Neither is support available to help to avoid permanent exclusions.  Many respondents were of the opinion that CYP needed impartial support from an independent adviser or advocate if necessary.  The majority believed that these advisers and advocates must have the expertise and knowledge to help CYP through any process of any exclusion, appeal, or disability discrimination claim. YP have already been given rights to appeal in Scotland and Wales, but the number of appeals is low. Some respondents believed that the lack of advocacy support was a cause for the low number of appeals.

Most respondents thought that CYP living with foster carers or in children’s homes needed maximum support and encouragement from independent people with appropriate expertise to avoid permanent exclusion.  Many said the exclusion guidance issued to schools must reinforce the expectation that they proactively supported and co-operated with foster carers and the local authority (LA) {as corporate parent} to avoid excluding a looked after child.    

Most respondents agreed with strengthening the role of the independent reviewing officer (IRO), and welcomed the statutory requirement for all maintained schools to have a designated teacher for looked after children.  However, some said designated teachers had limited knowledge of education law and rights and responsibilities, and would need on-going training to keep them up to date with changes in the law and policy. 

Many respondents were of the opinion that the costs set out in the impact assessment were underestimated.  Some were concerned that the impact assessment did not explore providing rights to CYP prior to secondary school age so it was impossible to forecast whether the examples were accurate, until the age ranges were agreed.

DEPARTMENTAL RESPONSE to the CONSULTATION

The Department considered carefully all the responses to the consultation, which were supportive of the proposals to give children and young people a right to appeal.

Ministers have agreed that secondary school age pupils will have a right to appeal their SEN assessment and statement decisions made by local authorities to the First-tier Tribunal (SEND); and that disabled secondary school age pupils in maintained schools will be able to make disability discrimination claims about permanent exclusions and admissions to the Independent Appeals Panels. Disabled secondary age pupils from independent and non-maintained special schools will be able to make claims to the Tribunal relating to admissions and permanent exclusions; and disabled secondary age pupils from all types of schools will be able to make claims to the Tribunal about fixed period exclusions. 

To help the implementation of this new right, the Department will establish a working group to address issues which need to be resolved before the right comes into effect.
In relation to permanent exclusions appeals, Ministers have decided not to proceed with the consultation proposals to change the current age of appeals from 18 to 16 at the present time.  Parents’ right to appeal remains unchanged.  
The reasons for not proceeding with allowing children aged 16 to appeal permanent exclusion decisions are threefold: 
First we agree with the fundamental principle of giving pupils a say in important matters affecting them, including issues around behaviour in schools. This is reflected in the right we have given all pupils to be consulted on the school behaviour policy and in the new pupil guarantee about them having a say as regards behaviour standards in their school. However, in the context of exclusions, a right of appeal for pupils needs to be weighed against the need for us to support the disciplinary authority of schools.  We are also mindful of concerns by some of the teacher professional associations that giving more children rights to appeal will undermine the legitimate disciplinary authority of schools. These concerns have been influential in making this decision. 
Secondly, we have no evidence to suggest that parents are not exercising their right of appeal.  We believe that parents have the best interests of their children at heart and are their strongest advocates.  Parents will seek their children’s views and opinions on matters that affect them, including deciding whether or not to bring an appeal. 
Thirdly, experience from Wales and Scotland shows that very few young people have exercised their right to appeal and nearly all appeals are brought by parents. In addition, exclusions data published in summer 2009 shows that the number of permanent exclusions, and the proportion of those which are subject to appeal, has fallen, with the number of permanent exclusions at the lowest ever level since 1997/8.  On reflection, therefore, it is considered that the way forward, at this time, should be to focus on ensuring that young people's views are heard at the time of the exclusion and at the appeal hearing, as opposed to giving them formal appeal rights.  However we do support secondary school age pupils bringing disability discrimination claims in exclusions cases, as set out above.
The Department will consider alternative ways for ensuring that young people are able to participate more effectively in the decision-making and appeal processes relating to permanent exclusion. As a first step the Department will publish new information, tailored specifically for parents and young people, on the exclusions appeals process to enable parents and pupils aged 18+ to take forward appeals. This will detail how to appeal and will be in an easy to understand format.  We will consult parents and young people and seek their views to ensure that their needs are effectively targeted and met.  Free advice on exclusions and appeals will continue to be provided by the Advisory Centre for Education (ACE).  We expect this package of measures to provide support to those wishing to appeal.  
DCSF, 1 April 2010
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