THE CHILDREN ACT 1989 (HIGHER EDUCATION BURSARY) (ENGLAND) REGULATIONS 2009

OUTCOME OF CONSULTATION 
1. Introduction

1.1. Section 21 of the 2008 Act adds to the duties that the local authority owe to former relevant children by amending section 23C of the 1989 Act to require local authorities to pay the “relevant amount” (the higher education bursary) to those who go on to pursue higher education in accordance with their pathway plan. 
1.2. The Department for Children, Schools and Families (DCSF)  consulted on draft regulations between 6 April and 1 June 2009.  23 responses were received in total, which included 14 from local authorities, 4 from care leavers who were either undertaking a course in higher education or were thinking about going to university and 1 from a voluntary sector organisation.  
2. What the draft regulations proposed

2.1. The new duty on local authorities conferred by section 21 of the Children and Young Persons Act 2008 is in addition to their duty to provide assistance for education and training under section 23C(4) of the 1989 Act. The draft regulations are made under sections 23C(5B) and 104(4) of the 1989 Act to prescribe the amount of the higher education bursary; the meaning of higher education; the timing of payments; and circumstances in which payments can be withheld or recovered.
3. Consultation findings

3.1. The consultation asked whether the proposed definition of higher education for these regulations was the right one for this purpose. Of the 23 respondents who answered this question, 21 (91%) said that the regulations were clear in what they expected and 2 (9%) were unsure.  

3.2. The consultation also asked whether the proposed arrangements for payments to gave the right level of flexibility for local authorities to decide when payments should be made. Of the 22 respondents to this question 12 (55%) said that they were right, 4 (18%) said that they were not and 6 (27%) were not sure. 

3.3. The consultation asked specifically about the timing of the payment if the local authority paid it in one lump sum – i.e. should it be paid at the beginning of the course. Of the 23 responses, 7 (30%) agreed, 11 (48%) disagreed and 5 (22%) were unsure. 

3.4. The consultation went on to ask whether, if paid in instalments, the final instalment should be paid no later than four academic years after the start of the course. Of the 22 responses, 15 (68%) agreed, 4 (18%) disagreed and 4 (14%) were not sure. Finally the consultation asked whether the proposed circumstances on which the relevant amount can be recovered were right. Of the 20 responses, 9 (45%) agreed, 3 (15%) disagreed and 8 (40%) were unsure.

3.5. Of those respondents who disagreed with the proposals or were unsure about what the regulations did, the overriding concern was about guaranteeing maximum flexibility in relation to the amount and timing of payments. This suggests some misunderstanding of the scope for flexibility already provided for within the regulations. We have therefore amended the explanatory note to make clear that there is wide scope for flexibility on timings of payments and the amount.   

4. Next steps

4.1. These regulations deal with the payment by local authorities of the higher education bursary to former relevant children who go on to pursue a course of higher education. The expression "former relevant children" is defined in section 23C(1) of the Children Act 1989 (the “1989 Act”) and includes those who are over 18 and who were either relevant children or eligible children within the meaning of the 1989 Act immediately before their 18th birthday.

4.2. The purpose of the regulations is to:

4.2.1. set the amount of the higher education bursary;

4.2.2. prescribe the meaning of "higher education" for the purposes of determining eligibility for the higher education bursary;

4.2.3. set out what the arrangements should be in terms of the timing of payments of the  higher education bursary and

4.2.4. the circumstances in which payments can be withheld or recovered by the local authority.
4.3. The regulations are subject to the Affirmative Resolution Procedure, which means they are laid in draft for approval by both Houses of Parliament before they are signed.  We are working towards securing a slot for this in the Parliamentary timetable before the Summer Recess.
4.4. The planned revision of the Children Act 1989 guidance will set out what local authorities should take into account in relation to the higher education bursary, including in relation to the range of issues they may need to consider when discussing with care leavers the timing and amount of payments.
