DESIGNATED TEACHER (ENGLAND) REGULATIONS 2009 AND ACCOMPANYING STATUTORY GUIDANCE
OUTCOME OF CONSULTATION

1. Introduction

1.1. Section 20 of the Children and Young Persons Act 2008 requires the governing body of a maintained school to appoint a member of staff to be a designated person to promote the educational achievement of looked after children who are registered pupils at the school.  Section 20(3) of the Act enables the appropriate national authority to make regulations which specify the qualification and/or experience which the designated person must have and section 20(4) allow the appropriate national body to issue statutory guidance on the role of the designated teacher.
1.2. The Department for Children, Schools and Families (DCSF) issued draft regulations and statutory guidance for consultation on 25 February 2009.  Consultation closed on 20 May 2009.
2. Content of draft regulations and statutory guidance
2.1. The Designated Teacher (England) Regulations 2009 require the governing body of a maintained school (which means a community, foundation, voluntary aided, voluntary controlled, community, foundation special school and maintained nursery school) to ensure that the person designated by them as having responsibility for promoting the educational achievement of  looked after children at school (“the designated teacher”) has the prescribed qualifications or experience (or both). The designated person must be either: 
2.1.1. a qualified teacher who has successfully completed the induction period, as required and who is working as a teacher at the school; 

2.1.2.  the head teacher or acting head teacher; or 

2.1.3. a person who has been carrying out the role of the designated teacher for at least six months before the regulations come into force and who is taking steps to become a qualified teacher and is likely to be so qualified by 1 September 2012.
2.2. The draft statutory guidance sets out the role and responsibilities of the governing body and the designated teacher in more detail, including in relation to arrangements for working in partnership with other agencies and in contributing to the child’s personal education plan (PEP).
3. Responses to consultation on the draft regulations
3.1. Consultation on the draft regulations ran from 25 February to 20 May 2009.  130 responses were received by the closing date.  The breakdown is as follows: 41 from local authorities, 18 from head teachers, 20 from designated teachers in secondary schools, 13 from designated teachers in primary schools and two from designated teachers in special schools.  Five school governors responded and 31 who selected ‘other’ to best categorise them as a respondent.
3.2. The consultation asked two questions which were about the regulations.  The first question “Do the Regulations set out clearly what is expected in relation to the qualifications and experience of the designated person?” prompted 123 responses.  Of those, 109 (89%) said that the regulations were clear and 9 (7%) said they were not clear; 5 respondents (4%) were unsure. 
3.3. There were 125 responses to the second question: “Are the principles about the importance of the seniority and experience of the designated person which underpin the regulations right?”  Of those 94 (75%) said that the principles on which the regulations were based were right, 20 (16%) disagreed and 11 (9%) were not sure.
3.4. The main issue on which respondents provided comments to the two questions on the regulations was about the proposed status of the designated teacher.  Those who disagreed or were unsure about the principles on which the regulations were based said either that: 
3.4.1. it should not  be a requirement for the role to be carried out by a qualified teacher; or
3.4.2. it was not appropriate – given the complex educational needs of looked after children - to allow for someone who had been undertaking the designated teacher role for six months prior to their coming into force and was expected to become a qualified teacher by September 2012.  
Headline analysis of local authority responses 

3.5. On the whole, local authority respondents agree with the principles about the seniority and experience of the designated teacher on which the regulations are based. Of the 41 local authority respondents 24 agreed with what the regulations were proposing in relation to seniority and experience.  
Headline analysis of designated teacher and head teacher responses

3.6. The majority of designated teachers, including those who are head teachers (35 out of 42), supported the proposal that the role of the designated teacher should be undertaken by a qualified teacher, head teacher or acting head teacher.  Of the nine head teachers (who are not designated teachers themselves) who responded six agreed with what the regulations set out to do, two disagreed and one was not sure. 

Other responses
3.7. Of the 31 respondents who said that ‘other’ best described them (this category included, among others, voluntary sector organisations and teaching unions, OfSTED, the Children’s Rights ), of those who answered the second consultation question, 24 agreed that the principles on which the regulations were based were correct, 4 said they were not and 1 was unsure.   
Key messages from comments about the regulations (Questions 1 and 2)
3.8. The main issue on which respondents provided comments related to the requirement that the post of designated teacher should be performed by a teacher.  

3.9. Comments from local authority respondents tended to emphasise the importance that the post was carried out by a qualified teacher.  In some cases, local authority respondents were concerned that regulation 3(3) - which enables governing bodies to appoint a person who was not a qualified teacher but had been performing the role prior to the regulations coming into force if they were likely to gain qualified teacher status by 2012 – would give too much flexibility and would lead to a dilution of the role’s impact and influence.  A small number of local authorities have pointed out that even where the designated person is on course to gain qualified teacher status by 2012 they are unlikely to carry sufficient seniority to influence school policy or to have the experience necessary to advise on teaching methods.  
3.10.  Where respondents provided comments on the proposed status of the designated teacher they tended to differ depending on whether they were operating within a primary or secondary school setting.  On the whole, unlike primary school respondents, where secondary school respondents provided comments these tended not to be as supportive of requiring the designated teacher to be a qualified teacher. 
3.11. Where secondary schools disagreed with the principle of requiring the designated teacher to have QTS the main reasoning was that as schools were increasingly making use of sophisticated professionals who were not qualified teachers to work with vulnerable children the role did not necessarily need to be done by a qualified teacher.  One respondent from a secondary school commented that these personnel could perform the role more effectively than a teacher.  Some – including submissions from representatives of the teaching unions  - also commented that requiring the designated person to be a teacher did not fit with the workforce remodelling agenda in schools.   
4. Responses to questions 3-10 on the draft statutory guidance
4.1. Question 3 asked: Does the draft guidance contain enough detail to ensure clarity about which tasks (not overall responsibility) may be delegated appropriately to other staff within the school and which should be for the designated teacher to undertake?  
4.2. Of the 118 responses to this question 73 (62%) said it did, 22 (19%) said it did not and 23 (19%) were unsure.  Of those who were negative or unsure about the level of detail in the guidance some thought there was too much detail and some thought there was not enough.  
4.3. The main areas on which respondents (mainly local authority and secondary schools) said that more clarity was needed were around which tasks should be performed by the designated teacher and which could be delegated, whether it was the designated teacher or the social worker who was responsible for the Personal Education Plan (PEP), and relationship to the school’s senior leadership team.  Some, including OfSTED, also commented that the guidance should include more information in relation to behaviour support and where the designated teacher’s role comes into play in this respect.   
4.4. Some responses commented on the need to make sure that the guidance took sufficient account of school workforce issues.  It was felt to be particularly important that the governing body was aware of the workload – which would vary from school to school – and that there was enough time and resource to do the job properly.  While some welcomed the rigour of a requiring a termly report to the governing body a substantial number of respondents considered it would be a burden. 

4.5. In relation to how the role fitted with the senior leadership team in schools, local authorities tended to believe that it should be a requirement for the designated teacher to be a member of the school leadership team or at the very least to have good channels of access and communication to its members. OfSTED welcomed the proposed emphasis on seniority and experience of the designated teacher.  OfSTED also indicated that more clarification was needed about the relationship of the designated teacher to the senior leadership team.   Some responses also commented specifically on the tension between appointing someone to this role who was working towards qualified teacher status by 2012 and the recommendation that the designated teacher should be represented on or have links to the senior leadership team.
4.6. Question 5 asked a similar question about whether guidance contained enough detail to enable senior managers, governing bodies and designated teachers to undertake responsibilities within a flexible framework.   Of the 116 responses to this question 83 (72%) said it did, 16 (14%) disagreed and 17 (15%) were unsure.  Issues flagged in responses included:
4.6.1. the need for guidance to address the training needs of governors in relation to implementing their new duty

4.6.2. more clarity about the performance management structure to emphasise the difference between line management of the designated teacher and the strategic monitoring of how effective the role is. 

4.7.  Question 4 asked for suggestions about where the guidance could be improved.  A number of drafting suggestions were made.  The areas which were identified included:

4.7.1. ownership of personal education plans

4.7.2. role of the designated teacher in promoting school attendance

4.7.3. the designated teacher’s relationship with others such as the social worker and the local authority looked after children’s education service and virtual school head

4.7.4. tracking standards of attainment and the FE sector and the Independent Reviewing Officer.
4.8. Question 6.  We wanted to ascertain the extent to which the proposed level of detail in the statutory guidance would help schools to embed the role’s effectiveness or whether it would push them towards a tick-box approach.  106 respondents answered this question.  Of those 73 (69%) said that the guidance would not result in a tick-box approach although 33 (31%) said it would, for example, if designated teachers were required to report on a termly basis to the governing body or in a busy secondary school where there was only one looked after child on roll.
4.9. Questions 7 asked about whether there were any major gaps in the guidance which needed to be addressed and question 8 asked what the gaps were.  103 respondents answered question 7.  Of those 57 (55%) indicated that there were not any major gaps and 46 (45%) indicated that there were.  Many of the comments about where gaps suggest that people’s views depended on whether they were looking at the guidance from a school or local authority perspective or from the perspective of an organisation.  

4.10. In relation to the inclusion of prompt questions (question 9) 85% of the 105 respondents would welcome including these in final guidance and 75% of the 108 responses to question 10 said they would welcome the inclusion of case studies.
Next steps

5. Consultation responses to both the draft regulations and the statutory guidance were overwhelmingly positive.  We expect the regulations to be laid before Parliament before the Summer Recess and, subject to Parliamentary approval, for them to come into force on 1 September 2009.
6. There have been some very helpful suggestions about how DCSF can develop the draft statutory guidance further in order to provide greater clarity on a number of aspects such as who does what in relation to the child’s personal education plan.  We expect final guidance to be published in Autumn 2009.

