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Youth Conditional Caution Code of Practice for 16 and 17 Year Olds

Response to consultation carried out by the Ministry of Justice and Department for Children, School’s and Families.

This information is available on the Ministry of Justice and Department for Children, Schools and Families websites:

 www.justice.gov.uk/consultations and www.dcsf.gov.uk/consultations
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Introduction and contact details 

This document is the post-consultation report for the consultation paper on the draft Youth Conditional Caution (YCC) Code of Practice for 16 and 17 year olds.
It will cover: 

· the background to the YCC Code of Practice
· a summary of the responses to the consultation 

· the Government’s response to the consultation
· the next steps following this consultation. 
Further copies of this report and the consultation paper can be obtained by contacting Toby Hamilton at the address below: 

Youth Court Team
Joint Youth Justice Unit (MoJ / DCSF) 
4th Floor, Sanctuary Buildings 
Great Smith Street, London, SW1P 3BT
This information is available on the Ministry of Justice and Department for Children, Schools and Families websites:

 www.justice.gov.uk/consultations and www.dcsf.gov.uk/consultations
Alternative format versions of this publication can be requested from the above address.
Background
1. The consultation exercise on the draft Youth Conditional Caution Code of Practice for 16 and 17 year olds was launched on 2nd March 2009.

2. Section 48 of and Schedule 9 to the Criminal Justice and Immigration Act 2008 extends conditional cautions to children and young persons (by amending the Crime and Disorder Act 1998) as a means of dealing with offenders, in certain circumstances, as an alternative to prosecution. The CJ & I Act 2008 provides for Youth Conditional Cautions to be governed by a Code of Practice which is brought into effect by affirmative resolution of both Houses of Parliament. Under the Act, before Parliamentary approval is sought, the Secretary of State, with the consent of the Attorney General, is required to prepare and publish a draft of the Code.
3. The Code governs the use of Youth Conditional Cautions for 16 and 17 year olds. Conditional cautioning is a statutory out-of-court disposal introduced by Part 3 of the Criminal Justice Act 2003 as amended by the Police and Justice Act 2006. The legislation provides for conditional cautions to be administered for adult offenders. The Criminal Justice and Immigration Act 2008, Section 48 and Schedule 9, extended the use of conditional cautions to youths aged 10-17 by amending the Crime and Disorder Act 1998.
4. Youth Conditional Cautions will initially be implemented for 16 and 17 year olds as extending them to 10-15 year olds will give rise to a different set of challenges to those for 16 and 17 year olds, for example, safeguarding needs could potentially supersede criminality issues. Youth Conditional Cautions for 16 and 17 year olds will provide an additional alternative option at the out of court stage. They will be used where the offender has either committed an offence which is not suitable to be dealt with by way of Reprimand or Warning, or where the offender has already used up the options available to him/her under the Reprimand and Warning Scheme. Such cases would currently most likely be referred to court. If an offender fails without reasonable cause to comply with the conditions attached to a conditional caution, the Act provides for criminal proceedings in respect of the original offence to be instituted and the caution cancelled.
5. The consultation paper was distributed to a wide range of criminal justice practitioners and key stakeholders. It was also made available on websites of the Ministry of Justice and Department for Children, Schools and Families. The deadline for responses was 25th May 2009.

6. Two specific questions were asked:

Question 1: Are you satisfied that the draft Code of Practice for Youth Conditional Cautions meets the needs of criminal justice system practitioners, victims and offenders within the terms of the legislation?

Question 2: If not, what changes need to be made?

Summary of responses
7. A total of thirty two responses to the consultation paper were received. Six responses were from the Youth Offending Service (YOS), four from charities, three from the Crown Prosecution Service (CPS), two from police organisations and six were from organisations of the judiciary, Magistrates and the Senior Presiding Judge. Responses were also received from the Law Society, British Psychological Society, Youth Justice Board (YJB), Office of Criminal Justice Reform (OCJR) and the Association of Chief Police Officers (ACPO). A full list of respondents is annexed to this paper.
8. Nine respondents indicated that they were satisfied that the draft Code of Practice for Youth Conditional Cautions meets the needs of criminal justice system practitioners, victims and offenders within the terms of the legislation.

9. Five respondents indicated that they were not satisfied that the current draft Code of Practice for Youth Conditional Cautions meets the needs of criminal justice system practitioners, victims and offenders within the terms of the legislation
10. Five respondents indicated that they were not sure whether they were satisfied that the draft Code of Practice for Youth Conditional Cautions meets the needs of criminal justice system practitioners, victims and offenders within the terms of the legislation.

11. Twelve respondents did not directly answer this element of the first question.
12. Some responses commented on the policy of conditional cautioning in general. These included, but were not limited to: opposition to the use of conditional cautions in general, the types of conditions available and the appropriateness of prosecutors determining conditions for the caution.
13. Respondents also raised points regarding the resource implications of the YCC, availability of services and appropriate adults, training needs, effective record keeping, time-limits for prosecutions, length of pilots and expected usage and compliance rates of YCCs. 

14. A theme in many of the responses regarded the role of victims in the YCC process. Some felt that the role of victims and the process for paying compensation should be more clearly explicated in the Code. The Law Society suggested that that the Code should be clear that the opinion of the victim should be a secondary consideration to the aims of the YCC. 
15. Several respondents commented on the explanation of the types of conditions that could be added to the YCC. Some felt that some conditions should be emphasised over others and that the exact types and numbers of conditions that could be offered should be explicit in the Code.

16. Some respondents felt that the Code should be clearer on the admission of guilt made by the young person, what they are admitting guilt for and to ensure they understand the conditions, their rights and the consequences of accepting and not complying with the YCC. Also that these details should be given in writing to the young person and their representative.
17. Several respondents felt that the Code should give greater detail as to the links between the agencies involved in the YCC (Police, YOS, CPS etc) and how these should operate.
18. Some respondents from the YOS felt that the Code should detail exactly what assessments were necessary for the administration of a YCC.
19. Responses from the CPS and the Law Society felt that the Code should allow the age of the young person at the time of the offence to be the determining age in deciding whether to offer a YCC rather than the age of the young person when the YCC is offered.

20. There was a divergence of opinion between respondents regarding the grouping of related offences to allow for one YCC to be issued. 
21. Concerns were raised by members of the judiciary that a failure to comply with a YCC might not be able to be disclosed in court during any subsequent prosecution.

22. Several respondents felt that appropriate adults should be used for all cases involving a YCC. 
23. Many respondents suggested detailed changes that should be made to the Code. These and the proposed amendments can be found in the Government’s response to the consultation below.

Government’s response to the consultation

24. The Government is grateful to all those who responded to this consultation exercise. The responses were all given careful consideration and the Government has considered what amendments need to be made to the Code in light of the comments made; particularly with a view to clarifying aims and removing ambiguity.

25. Responses regarding the policy of the conditional cautioning were beyond the remit of this consultation. The legislation governing the availability and use of the Youth Conditional Caution was included as part of the Criminal Justice & Immigration Act 2008 (Section 48). 
26. Responses noted in paragraph 13 were also considered but they were felt to be outside the scope of the Code and consultation. Identifying and resolving potential issues is the purpose of piloting the YCC.
27. Regarding responses noted in paragraph 14, the Code is not intended to be guidance for the actual implementation of the YCC but a document setting out key responsibilities within the scheme. As such the importance of victim considerations is set out but the actual processes will be dealt with in guidance and training for the involved agencies to accommodate local processes and best practice learned during the course of the pilot.
28. Similarly the exact types of conditions and services available will depend on local resources and further guidance and training materials will be provided to prosecutors to ensure the most appropriate conditions are applied to a YCC.
29. With regard to paragraph 16 the form used by the authorised person in giving a YCC includes the details of the offence, the conditions proposed, monitoring arrangements and the consequences for accepting a YCC (including disclosure for applying for certain jobs and foreign travel). The recipient must sign this only if they agree to the details of the offence they have admitted guilt for, agree they have not admitted to the offence merely to receive a YCC and understand they have the right to have the case heard before court. It also states the recipients’ right to legal advice.
30. With regard to paragraph 17 the exact links between agencies is beyond the scope of the Code. Service Level Agreements will be in place for the pilots and there must be flexibility for local arrangements that would be jeopardised if explicitly stated in the Code.
31. Similarly the exact type and level of assessment will be determined locally and will be monitored during the course of the pilot. The Code cannot specify particular assessment tools (ASSET etc).
32. The time of offering the YCC must be the determining date for the age of the recipient as Section 66A of Schedule 9 of the Criminal Justice and Immigration Act 2008 states that “An authorised person may give a youth conditional caution to a child or young person…”. Therefore a YCC can only be offered if the recipient is still a child or young person.
33. In terms of the grouping of offences and when this will be acceptable this will be determined in the DPPs guidance. 
34. With regard to paragraph 21 the failure to comply with a YCC is fully disclosable in Court as specified in Schedule 9 of the Criminal Justice and Immigration Act 2008.
35. It is considered that there are suitable safeguards within the Code to ensure that an appropriate adult is in place for any 17 year old who may have trouble understanding the proceedings in any way. This will also be monitored during the course of the pilots.
36. A number of responses suggested that the term “youth” had negative connotations and should be replaced by “young person”. Therefore throughout the code (with the exception of the term “Youth Conditional Caution”) “youth” has been replaced with “young person”. 
37. Responses from the Law Society and the CPS suggested that elements of paragraphs 1.4 and 13.1 regarding prosecutions not being commenced following compliance with conditions were inaccurate following decisions in R v Guest and Jones v Whalley. Clarifying footnotes have been added to the Code regarding the possibility of private prosecution.
38. Several responses suggested that the Code would benefit from a reminder to always consider the welfare of the young person when administering a YCC. This is a statutory duty of all agencies involved in working with children and young people and paragraph 1.6 has been added to that effect.
39. The offences eligible for a YCC will be described in the Director of Public Prosecutions (DPP) guidance. However, some respondents felt that the aim of the YCC to be used for low-level offences should be reflected in the Code. This has been added at paragraph 2.1.
40. Several responses recommended that the prosecutor involved in the decision to offer a YCC should be a youth specialist prosecutor where possible and this should be stipulated in the Code. The Government agrees and statements to this effect have been added to the Code at paragraphs 1.4 and 5.1. 
41. Several responses felt that the phrase “a police officer with the YOT” in paragraph 6.6 was misleading as it was not clear if it meant “a police officer attached to the YOT” or “a police officer alongside the YOT.” The phrase has been replaced by “a police officer with input from the YOT”.
42. Responses from the Law Society and the CPS suggested that the word “stayed” in paragraph 6.7 was inaccurate and that the proper term is “adjourned”. The Government agrees and this has been amended. 
43. A response from the Office of Criminal Justice Reform felt that paragraphs 8.6 to 8.10 and 14.1 should be amended to better reflect the wording in the Code of Practice for the adult Conditional Caution to avoid confusing practitioners. This has been done. 
44. Several responses expressed concern regarding the admission of guilt by the young person at the time the YCC is offered. Paragraph 11.2 has been added to ensure an admission of guilt is always made at the time the YCC is given as follows: “The young person must always admit to the authorised person at the time the Youth Conditional Caution is given that he has committed the offence(s) in question. This is true for all cases, irrespective of whether a previous admission has been made by the young person.” 
45. A response felt that paragraph 13.11 was misleading and suggested that the Youth Offending Team would be responsible for updating Police records in the event of a prosecution being proceeded with. The paragraph has been amended to read “the YOT will ensure that the young person is notified and provide relevant information to the Police who will then amend any local and national police records accordingly”.
Conclusion and next steps 
46. Several detailed changes have been made to the draft code, as described above, as a result of the consultation process. 

47. The draft code must now be agreed by the Attorney General. It will then be debated in both Houses of Parliament before being brought into effect by affirmative resolution.
48. It is planned to begin piloting the YCC in August 2009. 
Consultation Co-ordinator contact details

If you have any complaints or comments about the consultation process rather than about the topic covered by this paper, you should contact Gabrielle Kann, Ministry of Justice Consultation Co-ordinator, on 020 3334 4496, or email her at consultation@justice.gsi.gov.uk.

Alternatively, you may wish to write to the address below:

Gabrielle Kann
Consultation Co-ordinator
Ministry of Justice
102 Petty France
London SW1H 9AJ

If your complaints or comments refer to the topic covered by this paper rather than the consultation process, please direct them to the contact given on page 4.

The consultation criteria 
The seven consultation criteria are as follows: 

1. When to consult – Formal consultations should take place at a stage where there is scope to influence the policy outcome. 

2. Duration of consultation exercises – Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible. 

3. Clarity of scope and impact – Consultation documents should be clear about the consultation process, what is being proposed, the scope to influence and the expected costs and benefits of the proposals. 

4. Accessibility of consultation exercises – Consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach. 

5. The burden of consultation – Keeping the burden of consultation to a minimum is essential if consultations are to be effective and if consultees’ buy-in to the process is to be obtained. 

6. Responsiveness of consultation exercises – Consultation responses should be analysed carefully and clear feedback should be provided to participants following the consultation. 

7. Capacity to consult – Officials running consultations should seek guidance in how to run an effective consultation exercise and share what they have learned from the experience. 

These criteria must be reproduced within all consultation documents.
Annex A – List of Respondents
The Association of Chief Police Officers 

Atkins

Birmingham Youth Offending Service

The British Psychological Society
Central Kent Youth Panel

Chair Youth Panel, Croydon Magistrates Court

The Children’s Society

Criminal Sub Committee, Council of HM Circuit Judges

Crown Prosecution Service

Cumbria YOS

Devon Youth Offending Service

Dr Rajlakshmi Darbari
Enfield YOS

Gwent Police
Howard League for Penal Reform

The Justices’ Clerks Society
Kent YOS

The Law Society,
Legal Committee of Her Majesty's District Judges (Magistrates' Courts).

Magistrates’ Association
Office for Criminal Justice Reform
Police Federation of England and Wales

Release

Senior Presiding Judge
Somerset County Council
Urban Family Tree

Victim Support

Windsor and Maidenhead YOT
Youth Court Panel (Plymouth)
Youth Justice Board of England and Wales

