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	What is the problem under consideration? Why is government intervention necessary?

These regulations set out the requirements for a school to be approved by the Secretary of State under s342 of the Education Act 1996. Changes are required to reflect new provisions in the Education and Skills Act 2008 and recommendations made by Sir Roger Singleton following his review of safeguarding children arrangements in independent schools, boarding schools and non-maintained special schools. Over the years there have been a number of amendment regulations and the Government believes this is the right time to produce a consolidated set of regulations.


	What are the policy objectives and the intended effects?

The objective is to consolidate and update regulations to ensure they reflect current requirements. The effect will be that schools in the sector and those schools wishing to enter the sector will have a clear set of regulations setting out requirements, duties and appeal mechanisms.    


	 What policy options have been considered? Please justify any preferred option.

Option A: Maintain the status quo. Schools would not benefit from changes in the Education and Skills Act 2008, redundant requirements on schools would remain, and Singleton recommendations would not be reflected.  Option B: Produce a set of amendment regulations. Would ensure policies were implemented but would make another set of regulations for schools and others to consider.  Would make things more complex. Option C: Conolidate and update, producing a new single set of regulations (the preferred option).




	When will the policy be reviewed to establish the actual costs and benefits and the achievement of the desired effects? A review with the sector assessing the impact of the regulations will be undertaken after 2 years.


	Ministerial Sign-off For   FORMDROPDOWN 
 Impact Assessments:
I have read the Impact Assessment and I am satisfied that, given the available evidence, it represents a reasonable view of the likely costs, benefits and impact of the leading options.
Signed by the responsible Minister:

     

Date: 

	Summary: Analysis & Evidence

	Policy Option:       
	Description:       


	COSTS
	ANNUAL COSTS
	Description and scale of key monetised costs by ‘main 
affected groups’ All NMSS schools to provide parents with a copy of the annual welfare report, on request - £6,250. . All NMSS schools to provide DCSF with a copy of the report of the school's annual review of safeguarding arrangements - £188.00.   

	
	One-off (Transition)
	Yrs
	

	
	£      
	   
	

	
	Average Annual Cost
(excluding one-off)
	

	
	£ 6,500
	
	Total Cost (PV)
	£ 60,450

	
	Other key non-monetised costs by ‘main affected groups’ None 


	BENEFITS
	ANNUAL BENEFITS
	Description and scale of key monetised benefits by ‘main 
affected groups’      

	
	One-off
	Yrs
	

	
	£      
	   
	

	
	Average Annual Benefit
(excluding one-off)
	

	
	£      
	
	Total Benefit (PV)
	£ 60,450

	
	Other key non-monetised benefits by ‘main affected groups’  Parents, pupils and schools will benefit from an increase in information about schools and enhanced safeguarding arrangements. 


	Key Assumptions/Sensitivities/Risks  These figures assume a stable pupil population of around 2,500

.



	Price Base
Year 2009
	Time Period
Years 10
	Net Benefit Range (NPV)
£      
	NET BENEFIT (NPV Best estimate)
£      


	What is the geographic coverage of the policy/option?
	England 

	On what date will the policy be implemented?
	1/9/2010




	Which organisation(s) will enforce the policy?
	DCSF

	What is the total annual cost of enforcement for these organisations?
	£ NIL

	Does enforcement comply with Hampton principles?
	 FORMDROPDOWN 


	Will implementation go beyond minimum EU requirements?
	 FORMDROPDOWN 


	What is the value of the proposed offsetting measure per year?
	£ NIL

	What is the value of changes in greenhouse gas emissions?
	£ NIL

	Will the proposal have a significant impact on competition?
	 FORMDROPDOWN 


	Annual cost (£-£) per organisation
(excluding one-off)
	Micro
     
	Small
     
	Medium
     
	Large
     

	Are any of these organisations exempt?
	 FORMDROPDOWN 

	 FORMDROPDOWN 

	N/A
	N/A


	Impact on Admin Burdens Baseline (2005 Prices)
	(Increase - Decrease)

	Increase of
	£      
	Decrease of
	£      
	Net Impact
	£      


	Key:
	Annual costs and benefits: Constant Prices
	
	(Net) Present Value

	Evidence Base (for summary sheets)


[Use this space (with a recommended maximum of 30 pages) to set out the evidence, analysis and detailed narrative from which you have generated your policy options or proposal.  Ensure that the information is organised in such a way as to explain clearly the summary information on the preceding pages of this form.]
Summary

The government proposes to revoke the Education (Non-Maintained Special Schools) (England) Regulations 1999 and subsequent amendment regulations and replace them with a consolidated set of regulations.  The new regulations will remove the requirement for schools to provide certain information that is no longer required.  The principle changes are: 

· Introduces a right of appeal to the First-tier Tribunal against a decision by the Secretary of State. 

· Changes to school governing body arrangements. 


· New requirements relating to the welfare of pupils.


· Introduces a requirement that non-maintained special schools should comply with the Regulatory Reform (Fire Safety) Order 2005.  


· Provides for 6th form pupils to withdraw from attending religious worship.  This option already applies to pupils in maintained special schools.

· Requires non maintained special schools to apply the Nutritional Standards applicable to maintained special schools

· Introduces the requirement that non maintained special schools should have a formal complaints procedure. 


· Changes to the continuing requirements relating to sex education.


· Requirement for NMSSs with residential provision to provide a copy of their welfare inspection reports on request to parents. 


· Removes the requirement on a non maintained special school to send a copy of the school prospectus to the Secretary of State on an annual basis

Current Arrangements

There are currently 75 non-maintained special schools (NMSS) with around 4,700 pupils this figure includes 2,500 residential pupils. NMSSs are approved by the Secretary of State under s342 of the Education Act 1996.  To be approved they have to meet, and continue to meet, the requirements set out in the Education (Non-Maintained Special School) (England) Regulations 1999.  All schools are run by charities or charitable trusts and are run on a not for profit basis.  Schools are inspected under the same arrangements that apply to the maintained sector, have to meet the same standards applicable to maintained special schools, and have to have similar governance arrangements.  NMSSs fall into the category of “special school” as defined in s337 of the EA 96.  All pupils placed in a NMSS will have statements of special educational needs and the vast majority of pupils are place by the local authority responsible for maintaining the pupils’ statements.  The local authority is responsible for paying any fees for the placement.  NMSSs receive some limited capital and revenue funding from the DCSF but their main source of income is the fees charged for pupil placements.

Details of proposed changes
Right of appeal to the First-tier Tribunal
Section 145 of the Education and Skills Act 2008 introduced a power for the Secretary of State to make regulations making provision for a new right of appeal for NMSSs to appeal against decisions of the Secretary of State.  The right of appeal will cover decisions: 

· to withdraw his approval granted under s342 of the Education Act 1996, or 

· not to approve a change a school’s approved arrangements, or withdraw his approval of a school’s approved arrangements.

This is a new right of appeal for schools as previously the only way a school could challenge a decision of the Secretary of State was through a judicial review.  The regulations set out this right of appeal.
Changes to school governing body arrangements

The regulations introduce some small changes to the governance arrangements for NMSSs to bring them more in line with the arrangements that apply in the maintained sector.  Governors (other than the head teacher) will hold office for a fixed term of 4 years; governing bodies must meet at least three times a year and no person paid to work at the school for more than 500 hours in a year may be a parent governor.

New requirements relating to the welfare of pupils

Arrangements relating to the welfare of pupils must comply with guidance about safeguarding and promoting the health, safety and welfare of pupils, and provide that information must be sent annually both to the local authority in whose area the school is situated and to the Secretary of State about how the school is operating the approved arrangements.
Schools should comply with the Regulatory Reform (Fire Safety) Order 2005
The requirement and continuing requirement for schools relating to fire safety has been included.  In reality compliance with fire safety recommendations has always been checked by DCSF as part of health and welfare considerations.  It is now included specifically in regulation.

Provision for 6th form pupils to withdraw from attending religious worship

Section 143 of the Education and Skills Act 2008 introduced a power for the Secretary of State to make regulations relating to religious worship and specifically to provide sixth form pupils with a right to opt out of religious worship.  This brings NMSSs in line with maintained special schools.  The regulations make this provision. 

NMSSs required to apply Nutritional Standards

The requirement for NMSSs to apply the same nutritional standards as those which apply to schools in the maintained sector has specified in regulations.  NMSSs currently do comply with these standards but are not included within the scope of the regulations that apply to the maintained sector.

NMSSs should have a formal complaints procedure
All NMSSs currently have to have a complaints policy as part of their inspection arrangements.  However, the Singleton Review recommended that schools should have a formal complaints procedures and this has been included within regulations.
Changes to the continuing requirements relating to sex education

Minor changes have been made to the requirement for NMSSs to provide sex education to bring them in line with the requirements for maintained schools.

Removes the requirement on a non maintained special school to send a copy of the school prospectus

Currently NMSS have to provide the Secretary of State with a copy of their school prospectus on an annual basis.  This is felt not to be necessary.  The Secretary of State does retain the power to ask a school to provide any information he feels is necessary and so could ask for a copy of a school’s prospectus should the need arise.

Requirement for NMSSs with residential provision to provide a copy of their welfare inspection reports on request to parents.

This follows a recommendation in the Singleton review that welfare inspection reports should be made available to parents on request. 
Rationale for government intervention

The draft regulations will enable the implementation of the provision contained in the Education and Skills Act 2008; the recommendation in Sir Roger Singleton’s report “Keeping our School Safe” and the removal of surplus information obligations.  The draft regulations will revoke earlier principle regulations and subsequent amendment regulations and bring requirements into one new set of consolidated regulations.
Public Consultation

The consultation will run for 12 weeks from December 2009 to February 2010 and this Impact Assessment will accompany the consultation document.

Options

· Option A: Maintain the status quo.
  
· Option B: Produce a set of amendment regulations. 

· Option C: Consolidate and update, producing a new single set of regulations (the preferred option).
Costs and Benefits

Sectors and groups affected

Non-maintained special schools, staff, parents and pupils, and indirectly local authorities placing pupils in NMSSs.

Option A: maintain the status quo

No costs or benefits. Schools would not benefit from changes in the Education and Skills Act 2008, redundant requirements on schools would remain, and Singleton recommendations would not be reflected.
Option B:  Produce a set of amendment regulations
This would ensure policy requirements were implemented.  There would be costs for the new requirement to provide parents with a copy of the annual welfare report.  However, there would be another set of regulations for schools and others to consider, which could make things more complex and less transparent in terms of the requirements placed on schools.
Option C: Consolidate and update, producing a new single set of regulations

This would ensure policy requirements were implemented and the requirements placed on NMSSs were contained within one updated, consolidated set of regulations.   There would be costs for the new requirement to provide parents with a copy of the annual welfare report.  This would reduce complexity for schools. The Government cannot identify any risks or unintended consequences of implementing this package of changes.
Analysis and Evidence
· Introduces a right of appeal to the First-tier Tribunal against a decision by the Secretary of State – Costs would only be incurred if a school appealed a decision of the Secretary of State.  To date no appeals have been made.  However, under the new arrangements there would be a significant saving in appealing to the Tribunal rather than seeking a judicial review. 

· Changes to school governing body arrangements – No cost as schools already have governing body arrangements in place.


· New requirements relating to the welfare of pupils – marginal additional cost to send an extra copy of their annual review to DCSF, either through post or by email.


· Introduces a requirement that non-maintained special schools should comply with the Regulatory Reform (Fire Safety) Order 2005 – No costs schools already comply with Fire safety requirements.  


· Provides for 6th form pupils to withdraw from attending religious worship.  This option already applies to pupils in maintained special schools – No costs.

· Requires non maintained special schools to apply the Nutritional Standards applicable to maintained special schools – No costs as schools already comply with nutritional standards.

· Introduces the requirement that non maintained special schools should have a formal complaints procedure – No costs as schools have to have a complaints policy in place. 


· Changes to the continuing requirements relating to sex education – No costs.


· Requirement for NMSSs with residential provision to provide a copy of their welfare inspection reports on request to parents - The cost to the sector of providing parents of residential pupils with a copy of the annual welfare report on request is around £6,250 per annum.  This is based on advice from the independent sector that it will cost £2.50 to issue a hard copy of the report in respect of each residential pupil. There are currently around 2,500 residential pupils in the NMSS sector.  It has been assumed every parent will request a copy of the welfare report or schools will adopt a global approach and send a copy to every parent. 


· Removes the requirement on a non maintained special school to send a copy of the school prospectus to the Secretary of State on an annual basis – minor costs and a marginal reduction as the prospectus will not have to be provided on an annual basis.
Small Firms Impact Test

All NMSSs have charitable status and are therefore not operating as small businesses.   

Competition Assessment

There would be no effect on the market structure as the proposals apply equally to all schools

Enforcement, sanctions and monitoring

The current systems for enforcement, sanctions and monitoring will continue to apply. 

Implementation and delivery plan

To be completed after the consultation.

Post-implementation review

The date for the post-implementation review will be set after the public consultation.

Summary and Recommendation

To be completed after the consultation.
	Specific Impact Tests: Checklist


Use the table below to demonstrate how broadly you have considered the potential impacts of your policy options.  

Ensure that the results of any tests that impact on the cost-benefit analysis are contained within the main evidence base; other results may be annexed.

	Type of testing undertaken 
	Results in Evidence Base?
	Results annexed?

	Competition Assessment
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Small Firms Impact Test
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Legal Aid
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Sustainable Development
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Carbon Assessment
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Other Environment
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Health Impact Assessment
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Race Equality
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Disability Equality
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Gender Equality
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Human Rights
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	Rural Proofing
	 FORMDROPDOWN 

	 FORMDROPDOWN 



	Annexes


Equality Screening Impact Assessment  

Introduction

The Department has a duty to assess the likely impact on gender, minority ethnic groups, those with disabilities and human rights of legislation that we propose to introduce. Everyone should have an equal opportunity to meet their aspirations, realise their full potential and improve their life chances.

Context – Standards and equality and diversity
The focus of the Standards is to ensure a satisfactory level of provision in independent schools in the following areas: 

The quality of the education provided;

The spiritual, moral, social and cultural development of pupils;

The welfare, health and safety of pupils;

The suitability of proprietors and staff;

School premises and accommodation;

The provision of information; and

The manner in which complaints are handled.

 The current regulations containing these standards may be found at:

http://www.legislation.hmso.gov.uk/si/si2003/20031910.htm
In addition, during inspection accessibility plans as required by the Disability Discrimination Act 1995 will be examined.

These standards support the Every Child Matters initiative and are fully inclusive of all registered independent schools and their pupils, regardless of their ethnicity, culture, religion or belief, home language, family background, disability or special educational need, gender or ability. 

The proposed amendments to these regulations do not impact more heavily on one group than another and nor do they infringe any human rights.
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