CONSULTATION PROPOSALS

The Education (Independent Schools Standards) (England) (Amendment) Regulations 2010
Amending regulations have been prepared for the consultation but we aim to consolidate in time to lay the regulations next year.
1. What do the regulations currently cover?

The principal Regulations (The Education (Independent Schools Standards) (England) Regulations 2003) set out the standards that independent schools in England must meet to obtain and retain registration with the Department.  The standards cover the:

Quality of the education provided;

Spiritual, moral, social and cultural development of pupils;

Welfare, health and safety of pupils;

Suitability of proprietors and staff including supply staff;

Premise and accommodation

Provision of information; and

How complaints are dealt with.

The draft regulations set out our proposals for a new leadership and management standard introduced by the Education and Skills Act 2008 (the Act) and some of the recommendations contained in Keeping Our School Safe - Sir Roger Singleton’s report of his review of safeguarding provisions for boarding schools, residential special schools, independent schools and non-maintained special schools. They also contain proposals for amendments covering the provision of information by schools both to parents and the Department.
2. What are the proposals?

Regulation 2. This amends how independent schools may make information available to parents. In order to reduce the administrative burden on independent schools the current regulations require schools with websites to place specific policies and information on their websites and make them available to view in school. However, representations were received from the sector expressing a preference either to use websites or send information to parents on request.  The amendment gives schools the option to choose which they prefer. Schools may, of course, use e-mail to send information to parents where possible.
Regulation 5 (a) (1A and B). This underpins the requirement for schools to ensure the welfare of all pupils and also for children who are accommodated by the school. 

Regulation 5(b). The current regulations require independent schools to comply with the Department’s guidance “Safeguarding Children and Safer Recruitment in Education”.  We propose to amend “comply” to “have regard to“ in order to ensure consistency with the requirement for other guidance specified in the regulations and to provide consistency with the requirement for maintained schools. 
Regulation 5(b). Singleton Recommendation 7 requires proprietors to have regard to locally agreed safeguarding policies and procedures when drawing up and implementing their policy to safeguard and promote pupils welfare.   This will mean that their policies and procedures will need to have regard to the local safeguarding children’s board’s (LSCB) arrangements for the:

· action to be taken where there are concerns about a child’s safety or welfare;

· training of persons who work with children in services affecting the safety and welfare of children;

· recruitment and supervision of persons working with children; and 

· investigation of allegations concerning persons who work with children. 
Regulation 5 (c) (2A and 2B). Singleton Recommendation 7 requires the proprietor to: 

· review, or make suitable arrangements for the review of, the school’s safeguarding policy and procedures. 

· arrange for independent scrutiny and challenge of the school’s safeguarding policy and procedures;  

· obtain the view of the independent scrutiniser on the report of the proprietor’s annual review of the safeguarding policies and procedures;
· take proper account of the scrutiniser’s views; and

· ensure the independent scrutiniser is a person with knowledge of or experience in the matters covered by the safeguarding policy and procedures.

Regulations 6, 7 and 8 make it clear that the suitability of staff, supply staff and proprietors is satisfied by the outcome of background checks, rather than being satisfied merely by the checks being carried out.

Regulation 9. Singleton Recommendation 3 introduces additional columns to the central register covering the date employment commenced, job role and CRB unique reference number for each member of staff.

Regulation 11. Singleton Recommendation 21 requires boarding and residential special schools send to parents of boarding pupils a copy of the 3 yearly boarding inspection reports.

Regulation 12. Other Singleton issues. Sir Roger’s report highlighted  the lack of a complaints process for staff and pupils as an important inconsistency which is addressed by this amendment. 

Regulation 13 introduces a new standard 8 for independent schools – the Quality of Leadership and Management. The power for the new standard is in section 94 of the Education and Skills Act 2008. It provides for an expectation that the school’s management will contribute effectively to the standards for independent schools being met. 
Sub-paragraph (5) of the new leadership and management standard introduces the requirement for recruitment of staff to be undertaken by at least one person who has completed training and is able to take account of the need to safeguard children. This mirrors the statutory requirement placed on maintained schools.
Sub-paragraph (6) addresses an inconsistency highlighted by Sir Roger between boarding and day schools in that the latter lack a procedure for staff wishing to raise concerns about pupil welfare.  

The Education (Provision of Information by Independent Schools) (England) Regulations 2010
What do the regulations currently cover?
They set out the information schools must provide in the initial application to be registered as an independent school, the return made within 3 months of the admission of pupils and in the annual school census.

What are the proposals?

These regulations will completely replace the existing Regulations of 2003.

Regulations 3, 4 and 5 replace existing provisions which require the proprietor to provide a signed statement in the application form for registration, the form completed within 3 months of the admission of pupils and the Annual School Census Form. Instead, we propose that these forms will contain an accuracy statement confirming that the information provided in the application is accurate.  This will facilitate electronic applications.

Regulation 6 imposes a duty on the Department to notify the proprietor of any school that is deleted from the register due to a failure to provide the information detailed in Parts 3 and 4 of the schedule of that deletion.  It also introduces a right of appeal  against such a deletion and provision for the school to remain registered during the appeal period

These regulations no longer contain the requirement in regulation 8 of the current regulations for schools to notify the Independent Barring Board (currently the Independent Safeguarding Authority) of cases where they have ceased to use a person’s services due to misconduct.  This removes the duplication of this requirement which is also in The Safeguarding Vulnerable Groups Act 2006 (Prescribed Information) Regulations 2008.

Part 2, paragraph 3(7) of the Schedule requires schools to identify in the registration application form the type or types of special educational need (SEN) it intends to cater for. The purpose of the amendment is to ensure that proposed schools have proper polices and resources in place for the relevant SEN. The power for this amendment is contained in section 98(3)(g) of the Education and Skills Act 2008.

Part 2 of the Schedule no longer contains the requirement for proposed independent schools to provide a copy of their fire risk assessment to DCSF. The original purpose of the request was so that DCSF could forward the risk assessment to the local fire service in advance of their inspection of the premises. However, this is no longer necessary as assessments are looked at by fire services during inspection. 

Part 3, paragraph 5 of the Schedule no longer contains the requirement for newly operating independent schools to provide details of pupils with a statement of SEN in the initial return. This information is no longer needed in view of the removal of the requirement for local authorities to seek the consent of the Secretary of State before placing these pupils in independent schools.

Part 3, paragraph 7 no longer contains the requirement for newly operating schools to provide employee genders, dates of birth and national insurance numbers.  This information was previously used by the Department to carry out List 99 checks on staff, but we have now ceased to perform this function in light of CRB checks. 

Part 4, paragraph 11 no longer contains the requirement for schools to provide details of qualifications for new staff members in the Annual School Census as no use is made of this information. Instead, inspectors will be able to see via the Central Register that checks were made to verify staff qualifications. 

Part 4, paragraph 16 of the schedule. Singleton recommendation 9 requires independent schools to forward with the Annual School Census a copy of the report of the proprietor’s annual review of the school’s safeguarding policies and procedures. The report must be agreed by the person who scrutinises the safeguarding policy and procedures.  

Impact Assessments
Impact assessments are available as separate downloads. 
There are costs to schools associated with Sir Roger’s recommendations that:

a. boarding schools send to parents of boarding pupils a copy of the 3 yearly Ofsted inspection report on the boarding accommodation;

b. all independent schools send the Department a copy of their report on the school’s annual review of safeguarding arrangements; and

c. all independent schools arrange an annual independent scrutiny of their safeguarding arrangements.

We have sought advice from the sector on the costs associated with recommendations a and b.  Their estimate is £2.50 per boarding report if provided by post. There are 68,000 boarding pupils and accommodation is inspected every 3 years. This results in an annual cost to the sector of £56,000. Schools may, of course, use e-mail to send information to parents where this is possible
Their estimate of the cost of sending the Department a copy of the annual report of the review of safeguarding policies and procedures is also £2.50 if issued by post. There are around 2,400 independent schools so this results in an annual cost to the sector of £6,000. 

The independent scrutiny of a school’s safeguarding policies and procedures may be carried out by the governing body. Around 1900 independent schools have governing bodies and, whilst, governors are unpaid volunteers the cost of their time is nevertheless a factor to consider.  The median wage for all workers, according to the 2009 Annual Survey of Hours and Earnings, is £11.03 per hour. Using this figure, and rounding up to £100 per day, produces an annual cost of  £190,000. 

Whilst we cannot be prescriptive about who should carry out the annual independent scrutiny of a school’s safeguarding procedures and policies for the 500 schools that do not have a governing body we would expect that person to have the relevant expertise. Suitable candidates could include a member of an association that the school belongs to, a consultancy firm or a retired school inspector. Based on independent advice on the cost of the scrutiny would be around £425 plus expenses. An average fee of £500 results in an annual cost of £250,000.  
However, as part of our review of the regulations governing independent schools we have removed the need for schools to provide information about staff qualifications, their gender, date of birth and national insurance numbers. Again based on advice from the sector this will result in annual savings of £75,000. 

The total annual cost therefore amounts to £502,000
