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Introduction

1. This guidance explains the nature of the new powers in section 29A of the Education Act 2002 and the requirements in regulations made under that section.  Section 154 of the Education and Skills Act 2008 amends section 29 of the Education Act 2002 to introduce a power for governing bodies to arrange for registered pupils to be directed off-site in order for them to receive educational provision which is intended to improve their behaviour, for example to attend courses in anger management. 

Status of this guidance 
2. The Education (Educational Provision for Improving Behaviour) (England) Regulations 2009 require that governing bodies must have regard to this guidance when making decisions on referring a pupil off-site for educational provision to improve their behaviour.  This means that there is an expectation that it will be followed unless there is good reason to depart from it.  The guidance is not exhaustive and judgments will need to take account of the circumstances of individual cases.  It is consistent with our White Paper on improving alternative provision, ‘Back on Track’, published in May 2008.  It makes specific reference to pupils with Special Educational Needs (SEN) at paragraphs 7 and 24. 

3. The Education (Educational Provision for Improving Behaviour) (England) Regulations 2009 require that governing bodies  MUST:
· provide written notice to the parent, or pupil if 18 or over, of the off-site direction at least 2 school days before the educational provision is due to start;

· hold a review meeting within 30 days of the pupil being directed off-site, and at least every 30 days thereafter whilst the direction remains in force;
· invite a representative from the local authority to a review meeting where the pupil has a statement of special educational needs.
· ensure that any referral does not extend beyond the end of the academic year in which it is issued. 
Referring a pupil off-site

4. A decision to refer a pupil off-site for educational provision intended to improve their behaviour should be made after taking into consideration the local circumstances and individual case of the pupil concerned.  An off-site referral will ordinarily only take place after other interventions within the school setting have been tried and if it is felt that additional training or education would be beneficial to the pupil in helping to improve their behaviour. A pupil should not, for example, be required to attend off-site provision from the first day of the school year.
5. When making the decision to refer off-site, all parties concerned (governing body, head teacher, class teachers, parents and the pupil) should understand the reason for the referral and the nature of the incidents that led to the referral.  It should be made clear to the pupil and parents that this is not an exclusion and is to address the pupil’s behaviour with additional help from an external training / education provider or Pupil Referral Unit.  Parents, and the pupil where they are over 18, must be notified of the referral at least two school days before the education provision begins.  The referral notice must include the address of the placement, the name of the person the pupil should report to, the session times and the reason for and objectives of the referral.

6. The governing body does not need to obtain permission from the parents to send the pupil off-site.  Where a Pastoral Support Programme is in place, or where other agencies (e.g. a social worker or a mental health worker) are known to be working with the child and / or their parents, (although not a requirement under the Regulations), it is recommended that all other agencies involved should be notified that the referral off-site is being made. 
Before deciding to refer off-site

7. Extra consideration should be made for pupils who have SEN before they are directed off-site and particularly children with statements for whom local authorities are under a statutory duty to arrange special educational provision which meets their SEN.  In the case of a statemented pupil, (although not a requirement under the Regulations) it is recommended that an officer from the local authority should be consulted before the off-site direction is decided upon and this person should have expertise in SEN.  If it is agreed that a referral off-site would be in the best interests of the pupil, then the governing body should make sure that the education / training addresses the pupil’s special educational needs.  The governing body should also make sure that the venue is appropriate to the needs of the pupil and that the accommodation is suitable. 

8. Many pupils with SEN may also be disabled and have rights under the Disability Discrimination Acts 1995 and 2005.  Governing bodies must ensure that they do not discriminate against disabled pupils in their use of off-site referrals.  They must make sure that:
· they are not treating disabled pupils less favourably for a reason related to their disability; and

· they are making reasonable adjustments so that disabled pupils are not placed at a substantial disadvantage.

9. Guidance on the disability discrimination duties is available in the DfES (2006) guidance, ‘Implementing the DDA in schools and early years settings’. 

10. Governing bodies must assess the impact of policies and practices on disabled pupils, so they will need to show in their disability equality scheme how many disabled pupils are referred off-site and assess the impact of such referrals on disabled pupils. 

Choosing appropriate provision

11. In addition to Pupil Referral Units, there are many voluntary and private sector alternative providers who run programmes designed to provide additional behavioural support to pupils who may require it.  Governing bodies should assure themselves that vulnerable children will have the opportunity to gain additional training in managing their behaviour and that this will in turn benefit the individual and the whole school.  Governing bodies should assess the quality of the provision made by different providers in achieving the desired outcomes with particular groups of pupils. They should also consult the Department’s guidance on Commissioning Alternative Provision which is available via this link: 'Commissioning Alternative Provision'. They may also want to use the Departments National Providers Database to search for suitable provision for their pupils. This can be found at http://www.teachernet.gov.uk/alternativeprovision
12.  It is important that information contained in the referral to an external training / education provider or Pupil Referral Unit is accurate and comprehensive.  Governing bodies need to devise effective referral processes to ensure that off-site providers have as much notice and information about the pupil as possible and that every pupil has a tailored personal learning plan in line with the Departments guidance.  A referral should contain the pupil’s personal details such as name, age and gender and their current level / stage at school.  The referral should also include information on the pupil’s special educational needs where applicable, along with any support they require and a brief history of the pupil’s behaviour.  The objective and expected outcomes of the referral must be clear and understood by everyone concerned.  It is important that the education provider or Pupil Referral Unit is fully informed of the expected outcomes and works towards them with the pupil. Governing bodies should refer to the guidance on information passports and personal learning plans for full details of the information that should be provided to Pupil Referral Units or other providers and on the personal learning plan that should be set up for each pupil in alternative provision.  The guidance also sets out the timescales for providing the information passport and putting in place the personal learning plan.  The guidance can be found at (insert link when guidance is published).  
13. When personal information about a pupil is passed from the school to external partners, the provisions of the Data Protection Act 1998 will apply. It is recommended that head teachers and LA officers have regard to the guidance in information sharing explain the Act’s provisions and which can be found at www.everychildmatters.gov.uk/resources-and-practice/IG00065/.

14. There should be a written contract or service agreement in place that provides a clear framework within which pupils are placed with external providers and details of the service that must be provided.  Within this contract or agreement the expected quality of the alternative provision should be outlined and the LA should include ways in which the service can be quality assured. The contract or agreement should also specify how the pupil’s attendance at the provision is monitored and arrangements for notifying the governing body of the school when a pupil is absent. Any such absences should be followed up by the governing body to ensure that the pupil is attending regularly. More on such contracts and service agreements can be found in the guidance on commissioning alternative provision, which can be accessed here: 'Commissioning Alternative Provision'
15. In placing pupils with external providers, governing bodies still owe a general duty of care towards these pupils. 
Review

16.  Regulations offer safeguards for pupils who are directed off-site by requiring that all referrals are subject to review.  The purpose of the review is to discuss whether the governing body should continue to direct a pupil off-site for educational provision intended to improve their behaviour.  In reviewing its decision the governing body will also need to consider whether the education provision is suitable for the pupil and meets their needs.  Further information on special arrangements for pupils with SEN is at paragraph 24.
17. The review must be held as soon as practically possible but within 30 days of the pupil starting the external training / education.  Further reviews must take place at least every 30 days thereafter as long as the pupil is still receiving off-site training / education.  Governing bodies can hold reviews before the 30 day period for pupils who they feel would benefit from an earlier review such as pupils with SEN and looked after children.  The governing body should also consider any representations from parents before the 30 day period and respond to these. 

18. The governing body will be responsible for arranging the review meeting and inviting the appropriate people to attend. The governing body must invite:

a) the parents (or pupil if 18 or over);

b) the head teacher;

c) a representative of the governing body; and

d) Where the pupil has a statement of SEN, a representative from the local authority that maintains the statement who has expertise in SEN. 
19. In the case of a child with SEN, the school’s special educational needs co-ordinator (SENCO) should be invited.  The governing body should also invite other agencies known to be working with the child and / or their parents, especially when a Pastoral Support Plan is in place.  

20. A pupil under the age of 18 should be allowed to attend the review and to speak on his or her own behalf, if he or she wishes to do so.  The pupil may benefit from having an independent advocate with them, regardless of their age, to ensure that they are able to express their views.  
21. All requests to attend a review must be made in writing with notice being given no later than 6 school days before the date of the meeting. 
22. The governing body should consider a number of different factors before determining whether the external provision should be continued.  This could include evaluating feedback from the training / education provider or Pupil Referral Unit, and matching this against the expected outcomes and objectives of the placement.  
23. The main objective of the review is to decide whether the referral to off-site provision should continue whilst taking into consideration the pupil’s needs and how well the external training / education is meeting those needs.  The governing body’s decision, following the review meeting, must be sent in writing to the parents, or pupil if 18 or over, and if it is decided that the pupil continues with the off-site training / education then the reasons for this decision must be explained in the letter.  The letter must be sent no later than six school days after the date of the review meeting.
Special arrangements for pupils with Special Educational Needs
24. Before sending pupils with SEN off-site for educational provision to improve their behaviour, an assessment should be carried out to examine what can be done to improve their behaviour within the school setting.  This should include an assessment of whether the pupil’s special educational needs are being met. 
25. If the governing body decide that referring a pupil with SEN off-site is in the best interests of the pupil and would contribute to improving the pupil’s behaviour in a way that could not be achieved in school, then a pre-placement meeting involving the persons referred to in paragraphs 18 and 19 should be held before the pupil begins their external training / education.  
26. The initial review can then be held before the 30 day time period and subsequent reviews may be held at more frequent intervals than the required 30 days in respect of pupils who would benefit from an earlier initial review. A pre-placement meeting or review concerning a pupil with SEN will focus on whether the external training / educational provision will be appropriate for their needs.  If, for practical reasons, the pre-placement meeting cannot be held before the pupil goes off-site then a review should be held as soon as reasonably possible, but no later than 30 days after the direction is made.  
27. Where the pupil has a statement of special educational needs, a representative of the local authority who maintain the statement must be requested to attend the review meeting and it is expected that the appropriate person from the authority with experience of special needs will attend.  It would also be beneficial for this person to attend any pre-placement meetings.  This will present an opportunity for all concerned to contribute to improving the child’s behaviour and exchange views on best practice.  This could include advice on interventions the school could adopt to minimise the chances of poor behaviour occurring in the first place, which is particularly important for some children with special educational needs, for example those with autistic spectrum disorders, whose reaction to the school environment may differ from that of most of their peers.  In a case like this it may be useful to involve someone with expertise in this area, such as an educational psychologist.  The local authority may also need to update a pupil’s statement in light of the review and off-site referral.
Summary of the Review Process
1. Governing body decide to refer a pupil off the school site for educational provision related to improving their behaviour.
2. If the pupil has SEN or complex and specific needs then a pre-placement meeting should be arranged before the placement begins or a review held as soon as reasonably possible.

3. Reviews for all pupils should be arranged within 30 days of the placement starting.

4. The governing body must request the relevant people to attend the review by letter. 

5. The governing body must invite the parent (or pupil if 18 or over), the head teacher, a governing body representative and, if the pupil has a statement, the local authority officer.
6. The outcome of the review must be sent to the parent (or pupil if 18 or over) within six school days of the review and also to the local authority if the pupil has a statement.

7. If the pupil continues to remain in the external provision then a further review must be held at least every 30 days. 

Reintegration to school
28. After the off-site provision has finished, or if the review panel decide to end the placement, the pupil, on returning to school, should have a reintegration package put into place.  The reintegration package could be drawn up with the class teacher, head teacher and SENCO (if applicable) and should be overseen by the class teacher.  This will help to ease the pupil back into mainstream school and all the lessons learnt by the pupil on the placement should be built upon and taken forward within the school setting.  
29. The school should arrange a feedback session with the pupil on what they learnt on the placement and their experiences.  This could feed into an evaluation by the school of the placement and also contribute to the reintegration plan.  It may be that follow-up work is still to be done with the pupil and this would need to be planned accordingly.

30. Teaching staff may find that there are also lessons they can learn as a result of the placement.  It may be that issues concerning the pupil are identified for the first time on the placement and this new information may help teachers to work with the pupil more effectively.  Also, staff may need training in particular communication techniques or other approaches that have been found to be effective in helping to manage pupil behaviour. 
The end of the academic year

31. Off-site directions cannot continue beyond the end of the academic year in which they are made. Any requirement to attend off-site provision in a subsequent academic year would be a new requirement, not just a continuation of the previous one. The governing body would again have to give the notice of at least two days and they would have to be able to show that there were grounds for the new requirement to be imposed. 
32. There might, in some cases, be sufficient grounds to impose a new requirement where the provider has reported to the governing body that the pupil has been making progress and could benefit from further time in the provision. But new requirements should not be imposed unless there is clear evidence that the pupil’s behavioural problems are likely to continue in the new academic year and that off-site provision will improve these problems. It is not reasonable to impose a further requirement simply because a pupil has exhibited behavioural problems in the previous year. 
Useful resources
The Education (Provision for Improving Behaviour) Regulations 2008

[Insert web link]

Education and Skills Act 2008

[Insert web link]
Education Act 2002
http://www.opsi.gov.uk/acts/acts2002/ukpga_20020032_en_1
Improving behaviour and attendance: guidance on exclusion from schools and Pupil Referral Units September 2007
http://www.teachernet.gov.uk/wholeschool/behaviour/exclusion/guidance2007/
The Education of Children and Young People with Behavioural, Emotional and Social Difficulties as a Special Educational Need May 2008
http://www.teachernet.gov.uk/wholeschool/behaviour/schooldisciplinepupilbehaviourpolicies/besdguidance/
Implementing the Disability Discrimination Act in schools and early years settings 2006
http://publications.teachernet.gov.uk/default.aspx?PageFunction=productdetails&PageMode=publications&ProductId=DfES+0160+2006
Guidance on Commissioning Alternative provision
'Commissioning Alternative Provision'
The National Database of Providers of Alternative Provision

http://www.teachernet.gov.uk/alternativeprovision
Guidance on Information Passports, Personal Learning Plans and a Core Entitlement for Pupils in Alternative Provision

Insert link when guidance is published.

PAGE  
9

