education, england

The Complaints about Schools (England) Regulations 2010 
Regulation 2:  Functions of a head teacher 

1. Section 206(2)(b) of the Act allows us to list all of the existing functions of a head teacher that  may be the subject of a complaint to the Service by a pupil or parent of a pupil at a “qualifying school
”.  

2. The Service will be able to consider complaints from pupils or parents where they have suffered an injustice in consequence of the way the head teacher has exercised, or failed to exercise the functions, that we prescribe in the Regulations. The statutory functions that we wish to include are those that relate to governance, behaviour, exclusions, curriculum, careers education, staffing and provision of information.  These are explained in more detail below.

Governance/overarching duty


3. The Education (School Government)(Terms of Reference)(England) Regulations 2000
 (“Terms of 7Reference Regulations”)  (which do not currently apply to maintained nursery schools) set out the role of the governing body and the head teacher. 

4. They prescribe that the head teacher is responsible for the “internal organisation, management and control of the school, and the implementation of the strategic framework established by the governing body”.

5. The governing body has to establish a strategic framework for the school by setting aims and objectives for the school; setting policies for achieving those aims and objectives; and setting targets for achieving those aims and objectives (see regulation 4).

6. The head teacher has to advise the governing body in relation to the establishment and review of the strategic framework, and in particular must:-

(a)     formulate aims and objectives for the school, for adoption, with or without modification, or rejection by the governing body;

(b)     formulate policies for the school for achieving those aims and objectives, for adoption, with or without modification, or rejection by the governing body; and

(c)     formulate targets for the achievement of those aims and objectives for adoption, with or without modification, or rejection by the governing body.
7. The head teacher has to report at least once every school year to the governing body on the progress made towards achieving the aims and objectives set and in particular towards meeting specific targets set.

It is proposed that these head teacher functions should be capable of being the subject of a complaint.
Behaviour

8. Section 91 of the Education and Inspections Act 2006 gives power for teachers (and certain other school staff) to discipline pupils. Head teachers have the power to determine that a particular paid member of staff should not be able to impose disciplinary penalties. Also, they can authorise other members of staff to impose disciplinary penalties on pupils. These prohibitions or authorisation may be made in relation to an individual member of staff or group of staff; in relation to an individual pupil or pupils of a particular description; or in relation to an individual penalty or types of penalty. So a head teacher could, for example, decide that no teachers, other than a head of year or head of department could put pupils in detention, or that a volunteer helping to supervise an educational visit should be able to withdraw privileges from pupils who misbehave on the visit.

Power to search for prohibited items
9. Under section 550AA of the Education Act 1996 a head teacher (or an authorised member of the school staff) has a power to search a pupil or his possessions without consent if there are reasonable grounds for suspecting that the pupil is in possession of an offensive weapon.  

10. (It is noted that Part 11 of the Apprenticeship, Skills, Children and Learning Act 2009 will extend this power to cover illegal drugs, alcohol and stolen property. It creates new sections 550ZA, 550ZB, 550ZC and 550ZD of the Education Act 1996 for England.  These new sections re-enact existing powers in section 550AA of the Education Act 1996 for head teachers, or staff authorised by them, to search a pupil and his or her possessions without the pupil’s consent for weapons, and extend the powers to enable searches, to be made for, controlled drugs, stolen items or alcohol (for students under 18) where the member of staff has reasonable ground to suspect possession of a prohibited item. The head teacher can give a member of staff general authorisation; specific authorisation in respect of a particular search; or authorisation to conduct a particular description of searches e.g. controlled drugs only.  The relevant sections will not be commenced before these Regulations are made. However, it is our intention to amend the Regulations to include these functions at the appropriate time, and we would be grateful for views on this.)

Behaviour Policy

11. Section 88(2) requires a governing body to make, and from time to time review, a written statement of general principles to guide the head teacher in determining measures to promote good behaviour; and to notify the head teacher and give him or her related guidance if the governing body wants the school’s behaviour policy to include particular measures or address particular issues. 
12. Section 89 of the Education and Inspections Act 2006 defines the responsibilities of the head teacher for establishing and maintaining a behaviour policy for the school that promotes self-discipline, respect for others and proper regard for authority.
13. The head teacher must determine measures that promote self-discipline and a proper regard for authority, encourage good behaviour and respect for others, prevent bullying, secure that tasks are completed, and generally secure an acceptable standard of behaviour by pupils. These measures constitute the school's behaviour policy. The head teacher must follow the governing body's statement of principles and have regard to any notification or guidance given by the governing body. The head teacher must determine what standard of behaviour should be regarded as acceptable in so far as it is not determined by the governing body. The measures determined by the head teacher must include the making of rules and provision for disciplinary penalties.

14. Section 89(5) enables the head teacher to determine (to such an extent as is reasonable) measures to regulate the behaviour of pupils when they are not on school premises or under the control or charge of a member of the school staff. This would, for example, allow rules governing behaviour on the journey to and from school and during work experience placements.

15. Section 89(6) requires the head teacher to set out the behaviour policy in a written document and publicise it by making it generally known to staff, pupils and parents, in particular, by bringing it to their attention at least once a year.

It is proposed that all these head teacher functions should be capable of being the subject of a complaint.
Fixed term exclusions

16. Under section 52 of the Education Act 2002 a head teacher or a teacher in charge of a unit (PRU/short stay school) may exclude a pupil for a fixed period or permanently. The Education (Pupil Exclusions and Appeals)(England) Regulations 2002 set out detailed provision for exclusions from maintained schools. 

17. (The Education (Pupil Exclusions and Appeals) (Pupil Referral Units) (England) Regulations 2008 (2008/532) sets out detailed provision for exclusion from a Pupil referral Unit.)

18. Regulation 4 contains detailed requirements for the provision of information where a head teacher or a teacher in charge excludes a pupil. Where the head teacher / teacher in charge excludes any pupil he must inform the parent of a pupil under the age of 18 (the pupil himself if aged 18 or over):

(a) the period of exclusions or, if the exclusion is permanent, that he is being so excluded;

(b) the reasons for the exclusion;

(c) that they have the right to make representations about the exclusions to the governing body, and 

(d) the means by which they may do so.

19. The Education (Reintegration Interview)(England) Regulations 2007 (S.I. 2007/1868), prescribe the circumstances in which a head teacher must request the parents of an excluded pupil of compulsory school age to attend a reintegration interview under section 102 of the Education and Inspections Act 2006, and the procedure by which the interview must be arranged.
It is proposed that all these head teacher functions should be capable of being the subject of a complaint in so far as they relate to fixed term exclusions. 

We do not wish to include complaints that relate to a permanent exclusion as there is already an existing right of appeal to the appeal panel.  

Please see the comments under regulation 3 which explains that complaints in relation to permanent exclusions are to be excluded from the remit of the Service.

20. Section 104 of the Education and Inspections Act 2006 requires the head teacher, when excluding from the school pupils of compulsory school age, to give a notice to parents which set out the dates on which parents must not allow their excluded children out in public (as is the parental duty under section 103). In relation to permanent exclusion, this is not a matter that an Independent Appeal Panel (IAP) would consider as it’s not directly about the exclusion.  We therefore think that a complaint about this head teacher function should be able to be considered by the new Service, despite the fact that the pupil may subsequently be permanently excluded/appeal to the appeals panel in relation to their permanent exclusion. 

We would welcome your views on this.

Curriculum

21. A head teacher has a duty (alongside the governing body) to secure the implementation of the National Curriculum (s.88 and s79(3) of the Education Act 2002). They also have a power to exempt pupils from all or part of the national curriculum on a temporary basis (section 93 of the Education Act 2002).

22. Under section 85(9) of the Education Act 2002 they have a duty to have regard to guidance related to work related learning or entitlement areas.

23. They have a duty under regulation 8 of the Terms of Reference regulations to formulate a ‘curriculum policy’ to be adopted by the governing body. 
24. They have a duty (alongside the governing body) to secure the provision of religious education (section 69 of the School Standards and Framework Act 1998)and a duty to ensure that all pupils take part in a daily act of collective worship (section 70 of the School Standards and Framework Act 1998, unless excused by  the provisions in section 71 of that Act).

25. They have a duty to take such steps (with the LEA and the governing body) as are reasonably practicable to ensure that any sex education given is given in such a manner as to encourage pupils to have due regard to moral considerations and the value of family life (s.403 of the Education Act 1996).

26. Further, they must forbid (with the LEA and governing body) political indoctrination and ensure the balanced treatment of political issues (the Education Act 1996, ss 406 and 407).

It is proposed that these head teacher functions should be capable of being the subject of a complaint.
Careers Education

27. Section 43(3)(b) of the Education Act 1997 puts a duty on the head teachers (alongside the governing body, and the local authority  in relation to a PRU) to ensure that pupils are provided with a programme of careers education in Years 7-11.
28. Information has to be presented in an impartial manner and any such advice must promote the best interests of the pupil concerned.
29. (Section 43 of the Education Act 1997 will be amended by section 250 of the Apprenticeship, Skills Children and Learning Act 2009. This will introduce a further requirement for careers education programmes to include information on 16-18 education or training options and apprenticeships. )
30. Section 44 of the Education Act 1997 provides, in part, that head teachers must co-operate with careers advisors. In particular, head teachers must authorise requests for information and access to the pupils from careers advisors.

31. Section 45A
 of the Education Act 1997 provides that those responsible for discharging certain functions in relation to careers education must have regard to guidance. This would include head teachers.
It is proposed that these head teacher functions should be capable of being the subject of a complaint.

Provision of Information 

32. The Education (Pupil Information)(England) Regulations 2005 contain detailed provision about the maintenance of curricular records and educational records, their disclosure to parents on request, and their transfer when pupils move between schools. Governing bodies are responsible for ensuring compliance with these provisions. 

33. However, the regulations also set out that the head teacher is required report at least annually on each child in the school’s progress and achievements to the child’s parents (and to adult pupils who are aged 18 or over); and to make arrangements for parents to discuss the contents of the report with the child’s teacher if they so wish. Head teachers also have to provide a report to all school leavers which they must receive no later than 30 September following the end of the academic year in which they leave the school.     
It is proposed that this head teacher function should be capable of being the subject of a complaint.  

Home School Agreements 

34. Home-school agreements were introduced from 1 September 1999 under ss110 and 111 of the School Standards and Framework Act 1998. Currently all maintained schools are required to have a written home-school agreement.  They require schools to consult with parents to produce an agreement outlining what parents, schools and pupils can each expect of the others.   The duty is currently on the governing body to produce a home-school agreement, and thus would automatically be within scope.

35. However, the Children, Schools and Families Bill, currently before Parliament, contains provisions which would move the duty to produce an HSA from governing bodies to head teachers. It is proposed that the Regulations will subsequently be amended to include this “new head teacher function”, once the Act receives Royal Assent and the relevant section is commenced.  
Staffing
We wish to include the head teacher functions detailed in Part 9 of the School Teachers Pay and Conditions Document 2009.

Pupil Referral Units (“short stay schools”)
36. Schedule 2 to the Education Act 1996 provides that references to head teacher functions in any enactment are to be construed as reference to “the teacher in charge of the unit”.  The head teacher functions prescribed in these Regulations will also apply to the “teacher in the charge of the unit” of a PRU (unless explicitly dis-applied in the relevant legislation). 

37. Where there are functions conferred specifically on “teachers in charge of the unit” these are also included in the draft Regulations.  

Governing Body Functions

38. Please note: that we have not included governing body functions.  This is because all acts or omissions of the governing body can be the subject of a complaint by virtue of section 206(2)(a) of the Act
. (We do not have the discretion to exclude any of these functions from the scope of the Service).

39. We chose to draft the Act in such as way so that we could consult on regulations for head teacher functions with stakeholders and ask for their views before deciding which of these should be within scope.

Question 1: 

Do you agree with the scope of the Service as outlined in paragraphs 1-37? 

Question 2:

Are there any other statutory functions on head teachers which you think should be included? If so please give reasons.

Regulation 3: A prescribed right of appeal

40. There are many factors to consider when making a complaint and different bodies perform different roles.  Some independent bodies already consider complaints about different parts of education.  

41. The Act is drafted
 so that the Complaints Service is not able to consider complaints about school admissions as parents (and in certain circumstances children
) can already complain to an independent appeal panel
 against a decision as to the school at which education is to be provided for the child.  

42. We think it is right that the Complaints Service would not have a role in considering complaints that fall under the scope of other independent bodies.  Therefore we propose that the Regulations ensure that the Service in unable to consider complaints that fall under the role of:

· The First Tier Tribunal (SEN and Disability) – who deal with complaints about the decisions of local authorities decisions about children's special educational needs if parents cannot reach agreement with the authority; and
· Independent Appeal Panels (IAPs) – who deal with complaints about permanent exclusion from school.  IAPs are arranged by local authorities and are made up of a range of people from educational backgrounds.
43. We therefore propose that the Service does not consider complaints that are dealt with by the organisations above. 
Question 3:

Do you agree that the Service should not consider complaints which are dealt with by those organisations listed in paragraph 42?

Question 4:

Are there are other routes of appeal that you think should be added to those listed in paragraph 42?

Regulation 4: Prescribed period within which former registered pupils may be deemed pupils

44. In general the Service is only able to consider complaints from “registered pupils” and their parents (i.e. from or about pupils who are on the roll of the particular school that is the subject of the complaint.) 

45. However, the Regulations allow us to specify a time period after the pupil has left the roll in which they should still be able to make a complaint. This is because there may be circumstances where a pupil has technically left the school (i.e. come off the roll) but still has a legitimate reason to return to the school site or have contact with the school.

46. For example, there could be occasions where a pupil is removed from the roll but is allowed to return to the school to take their exams or where a pupil or parent returns to the school to pick up belongings or exam results after they have been removed from the roll. There could also be occasions where a pupil has allegedly been bullied. The parent may feel that the school have not resolved the situation satisfactorily and have removed their child from the school.  

47. However, we do not think it sensible for people that have left the school to be able to approach the Service after a long period of time and appreciate concerns expressed during the passage of the legislation that there should be a finite period within which former pupils can complain.  Therefore, we propose that Regulations prescribe a period of 12 months.  This would mean that after leaving the school, the parent (or pupil) would have 12 months in which to approach the Service asking it to consider the complaint.  Please note that the parent (or pupil) must have asked the school to consider the complaint before approaching the Service.  

Question 5: 

Do you agree that the Service should be able to consider complaints for up to 12 months after the pupil has left the school?

Question 6: 

Do you agree with a 12 month period?  If not please indicate what the period should be and give your reasons.  

Regulation 5: Circumstances whereby a Local Commissioner (the Service) may determine that a person is to be treated as a pupil 

48. The Act covers complaints about issues affecting an individual pupil registered at the school in question.  However there may be times when a pupil, although not on the school roll, should still be considered as a pupil of the school for the purposes of the new Service.   

49. This regulation covers the circumstances where children are not registered pupils when an incident happens and have not been during the preceding 12 months (so are not caught by regulation 4).  The aim is to ensure that pupils who have come off the roll - perhaps to be home educated - or who may have previously been on the roll at a different school but than have a legitimate reason to come enter a school’s premises and on doing so have cause for complaint.  The regulations provide that such circumstances are where the pupil is returning to or entering the school for the purposes of taking a public examination.  We believe it is important for such eventualities to be covered by the new Service, as there may be no alternative route of appeal depending on the issue.  We would be interested in stakeholders’ views on this.  

Question 7:

Do you agree that under the circumstances listed in paragraphs 48 and 49 pupils and/or their parents should still be eligible to approach the Service?  

Question 8:

Are there any other comments on the Regulations that you would like to make? 
� A qualifying school is defined in section 206(6)(c) as a community, foundation or voluntary school, a community or foundation special school, a maintained nursery school (within the meaning given by section 22(9) of the School Standards and Framework Act 1998 or a short stay school (PRU)


� S.I 2000/2122


� As inserted by s81(1) and (4) of the Education and Skills Act 2008.


� Section 206(2)(a).  


� Section 206(3)(a) of the Apprenticeships, Skills, Children and Learning Act 2009


� The Education and Skills Act 2008 inserted section 86A into SSFA 1998, which places a new duty on local authorities to make arrangements for children to express a preference as to the school they wish to receive sixth form education and for children who are above compulsory school age, or will be by the time they start to receive education at the school, to express a preference as to the school at wish they wish to receive education other than sixth form education.


� The Education(Admissions Appeals Arrangements)(England) Regulations 2002 made under section 94 and 95 of the SSFA 1998 set out the requirements for the constitution of appeal panels that must be set up by admission authorities.





