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Introduction

1. The primary legislation

1.1. Paragraph 6 of Schedule 2 to the Children Act 1989
 (the 1989 Act)  imposes a duty on local authorities to provide, as part of the range of services they provide for families, breaks from caring to assist parents and others who provide care for disabled children to continue to do so, or to do so more effectively. The intention is that breaks should not only be provided to those struggling to care for disabled children but also to those for whom a break from their caring responsibilities will improve the quality of the care they provide. Local authorities must provide these services to carers 
in accordance with regulations.

Status of the guidance

1.2 The guidance is issued under section 7 of the Local Authority Social Services Act 1970, and therefore local authorities are required to act in accordance with this guidance.
1.3  Although the duty to provide breaks lies with local authorities that duty can be implemented most effectively through a partnership between the authority, the Primary Care Trust (PCT) and other relevant partners
 of the local authority.  Section 10 of the Children Act 2004 requires local authorities to make arrangements with its relevant partners to promote co-operation with a view to improving the well-being of children in the authority’s area. In turn, section 10 also requires the relevant partners of a local authority in England to co-operate with the local authority in this regard.  
1.4 The Short Breaks Regulations 2011 and this Guidance address the following aspects of the duty to provide breaks:

· who should be considered for access to breaks from caring; 

· the range of short breaks the local authority should provide, so far as it is reasonably possible; and

· how the LA should assess the need for short breaks in its area.

2. Policy Context and Aiming High for Disabled Children (AHDC)

2.1 The Aiming High for Disabled Children programme was launched by DCSF and DH in 2007 to transform, and ensure higher priority for, services for disabled children and their families.  Most of the additional resources to implement Aiming High for Disabled Children
 were dedicated to increasing the provision of short breaks. Short Breaks have two main aims: to provide a break from caring to enable a carer to continue to care for their child in the long term; and to enable disabled children to participate in safe, fun and interesting activities.
2.2 The Short Break Implementation Guidance
 set out the ambition to transform disabled children’s services, focussing transformation on the 5 core elements identified in the ‘Core Offer’
 (information, transparency, assessment, participation, and feedback) and linking these to a ‘Full Service Offer’ for Short Breaks. The principles of service delivery set out in the Implementation Guidance are still relevant, and should inform implementation of the duty to provide short breaks.  Much of what local authorities with their PCT partners have been working towards is given statutory force by these regulations and guidance.
2.3 There has been an increase not only in the availability of childcare, but in universal play and leisure activities for children and young people in recent years. These activities should be as accessible to disabled children and young people as they are to everyone else.  Short breaks provision should be additional to universal services, and should be provided with the objective of improving the ability of carers to care for disabled children. 

2.4 In April 2008 twenty-one local authorities were identified as pathfinders to develop, test and disseminate ways of deploying the additional funds most effectively to increase the provision of short breaks. The ongoing evaluation of these pathfinders has informed this guidance. 
3. Legal context

The Children Act 1989 (the 1989 Act)

3.1  Short breaks are provided by local authorities under Part 3 of the 1989 Act. Part 3 of the 1989 Act sets out local authorities’ powers and duties to provide support services for children in need and their families in order to safeguard and promote the welfare of such children.  Section 17 of the 1989 Act requires local authorities to provide a range of services to assist children in need.  Section 17(1) sets out the general duty of local authorities to ‘safeguard and promote the welfare of children within their area who are in need’, and ‘so far as is consistent with that duty to promote the upbringing of such children by their families by providing a range and level of services appropriate to those children’s needs.’  Section 17(3) allows services to be provided directly to children or to a member of their family as long as they are provided with a view to safeguarding or promoting the welfare of the child. The definition of children in need at section 17 includes children who are disabled within the meaning of the 1989 Act
.  

3.2 Schedule 2 to the 1989 Act provides detail about how the local authorities should provide services for families.  Section 25 of the Children and Young Persons Act 2008 amends paragraph 6 of Schedule 2 to the 1989 Act, Provision for disabled children and paragraph 1 now reads:

6 (1) Every local authority shall provide services designed— 

(a) to minimise the effect on disabled children within their area of their disabilities; 
(b) to give such children the opportunity to lead lives which are as normal as possible; and 

(c) to assist individuals who provide care for such children to continue to do so, or to do so more effectively, by giving them breaks from caring.” 

3.3  Short breaks are a key service but one of a range of services local authorities are required to provide in order to meet the range of needs presented by disabled children and their families. 

3.4 The 1989 Act defines a child as ‘a person under the age of 18’
. Short breaks provision therefore should be made in respect of such individuals. 

Carers legislation 

3.5 Local authorities will undertake their duty to provide short breaks to those providing care to disabled children in the context of their existing duties to support carers. Carers of disabled children who have parental responsibility for them have a right to an assessment of their needs under section 6 of the Carers and Disabled Children Act 2000, when the local authority is satisfied that the child and his family are persons for whom it may provide or arrange for the provision of services under section 17 of the 1989 Act.  When assessing a carer’s needs under these provisions the local authority must take account of whether the carer works or wishes to work, undertakes or wishes to undertake education, training or any leisure activity
. 

Children and Young People’s Plans (CYPPs)

3.6 Local authorities must make arrangements for the establishment of a Children’s Trust Board (the Board) in their area. The Apprenticeships, Skills, Children and Learning Act 2009 places the Children’s Trust Board on a statutory footing from April 2010. One of the principal duties of the Board is to prepare and publish the Children and Young People’s Plan (CYPP). The CYPP is the joint strategy of the Children’s Trust partners which sets out in detail how they will co-operate to improve well-being for local children and young people across the 5 ECM outcomes.  The draft Children’s Trust Board (Children and Young People’s Plan) (England) Regulations
 (the CYPP regulations) provide the framework for the planning and provision of services to improve the well-being of children and young people. In preparing the CYPP, the Board is required to include a needs assessment for children and young people in the local area and an outline of the key actions (as identified in the needs assessment) to improve outcomes for certain groups including children who are disabled.  The local authority’s duty to provide short breaks for carers of disabled children should be undertaken within the context of the general planning requirements in the draft CYPP Regulations and the local authority should have regard to the plan in exercising its functions in respect of short breaks. 

Disability Discrimination Legislation

3.7 The Disability Discrimination Act 1995 requires local authorities to ensure their services are accessible to disabled people. It also imposes a general duty requiring public authorities to promote equality for disabled people and to encourage their participation in public life (at section 49A). Regulations
 made under the Act provide that Local authority and school disability equality schemes must show what steps are being taken to promote equality of opportunity for disabled children and young people in their access to universal provision, such as that provided at children’s centres and extended schools.  

Childcare Legislation

3.8 Section 6(1)  of the Childcare Act 2006 requires local authorities to secure sufficient childcare to meet the requirements of parents in their area to enable them to work, or to take up training and educational opportunities which could lead them to work. In performing this duty, local authorities are required (by section 6(2)  to have regard to the needs of parents in their area for the provision of childcare which is suitable for disabled children. 
Youth Services Legislation

3.9  Section 6 of the Education and Inspections Act 2006 inserted new section 507B into the Education Act 1996 which applies to disabled young people aged between 13-25 and requires that English local authorities must, so far as reasonably practicable, secure their access to: 
a) sufficient educational leisure-time activities13 and facilities; and

b) sufficient recreational leisure-time activities, and facilities. These include sports and informal physical activities, as well as a wide range of cultural activities including music and art.
3.10 The legislation also requires that young people’s access to sufficient educational leisure time activities which are for the improvement of their personal and social development must be secured. This requirement relates to activities which are delivered using youth work methods and approaches and therefore places a requirement on the local authority to ensure that disabled young people can access sufficient youth work activities.
3.11 Short breaks should not be provided to compensate for services failing to fulfil their obligations under the legislation described in paragraphs 3.7 to 3.10. 

4. Who should be considered for access to breaks from caring?

4.1 Following the substantial additional investment short breaks should be accessible to increased numbers of families.  Breaks are to be used as a preventative measure, to enhance the ability of parents to care for their disabled child and any other children they may have, and should not just be available to a few families in crisis.  

4.2 Short breaks have two closely interlinked objectives, to promote the ability of the person with parental responsibility for the disabled child to care or continue to care for the disabled child, and also to provide the child with new interests, relationships and activities which will lead to improved outcomes for the child. These objectives are usually complementary. Short breaks reduce pressures on parents allowing them to re-charge their batteries while their children gain confidence and enjoyment through new opportunities.  Short breaks will also enable parents to care more effectively for any other children they may have.  Improved outcomes for children are likely to follow from participation in positive activities and the enjoyment of new experiences which foster friendships with other children and new supportive relationships with adults.

· Breaks help parents to catch up with ‘everyday’ activities, such as sleeping, cleaning, or running errands; they allow parents to attend to their physical and psychological well-being, maintain and develop social networks and exercise their civil rights.

· Short breaks have positive impacts on the lives of disabled children; benefits include developing and maintaining social relationships and being able to enjoy fun activities.  

· Siblings appreciate short breaks as opportunities to do things they could not usually do with their families and to receive more of their parents’ attention. (On going Pathfinder Evaluation: CeDR Dec 2009)

4.3 In making provision for short breaks, local authorities should have regard to the needs of persons with parental responsibility for a disabled child where:

a) that person is unable to undertake any regular training, education or leisure activity because of the level of care required by the child and met by the parent;
b) that person is unable to undertake other activities that are essential to caring for other members of the family and the maintenance of the household because of the level of care required by the child and met by the parent;
c) a failure to provide a short break would compromise the carer’s capacity to care for the disabled child; and
d) The provision of breaks would enhance the quality of family life by enabling parents to care more effectively.

Consultation Question 1

Does this cover all the circumstances where the local authority should be able to offer short breaks? 

4.4 The local authority should have regard to all these circumstances in planning and providing services for carers of disabled children. In performing its duty under the Short Breaks Regulations, the local authority will need to consider a broad spectrum of families.  This spectrum will include, but not be limited to, families where the parents’ capacity to continue to care for their child is almost exhausted, and the provision of short breaks can avert the need for a long term placement in care or a request for a placement in a residential school.  

For some parents the provision of short breaks simply means the difference between being able to cope with their disabled child and not being able to cope. (Ongoing pathfinder evaluation: CeDR, Dec 2009)

4.5 The local authority should have regard to those families whose children have profound and multiple impairments, and families faced with continuing demands for parental care and attention, for example because of the complex health needs or behavioural difficulties of their disabled child. 

4.6 Local authorities should not define the groups of families who are to have access to short breaks according to the impairment of the child because impairments vary in severity and their impact on family life. Local authorities will be aware that the impact of disability on family life, particularly the health and well-being of carers and brothers and sisters is hugely variable and will strongly influence the determination of need. 

4.7 The Framework for the Assessment of Children in Need and their Families provides the statutory guidance to enable local authorities to assess the impact of any disability on family life by considering the child’s developmental needs, the parents’ parenting capacity and family and environmental factors
. 

4.8 Local authorities have a duty
 to assess the needs of carers taking account of their wish to undertake work, education, training or leisure activities. Parents often report how highly they value opportunities to participate in ordinary every day activities as a means to overcome the social isolation and stresses often associated with having a disabled child. Participation in such activities and having a break from caring responsibilities reinforces the longer term resilience of the families to continue to care for disabled children. 

4.9 The demands of meeting the needs of some disabled children are such that parents often do not have the capacity to attend properly to the needs of their non-disabled children or to essential tasks in running the household, for example, going shopping or to the hairdresser and other routine activities which most families take for granted.  One of the most frequently mentioned benefits to families of a short break for their disabled child is time to attend to the needs of their non-disabled children.  The impact of a child’s disability on non-disabled siblings should be an integral part of the assessment of the family’s needs. Families should not have to reach a crisis before they receive short break support. 
4.10 Many local authorities are providing a minimum local offer of short breaks to families with disabled children. 
Local Authority A is providing short breaks through a local offer of a basic entitlement of 100 hours of flexible support for all disabled children with additional needs. This service is accessed via a lead professional with no further assessment.  Evaluation of service use indicates the range of support available is broader and many children are enjoying access to short breaks who previously were not. 

Consultation question 2

Do you prefer the inclusion of boxed examples to illustrate the guidance or would you prefer a shorter guidance document with references to more comprehensive sources of practice examples?

4.11 One of the advantages of the ‘local offer’ approach is that families can refer themselves to these services as their eligibility (see section 7) has already been determined locally where their child is generally well known to one or more services, for example through attendance at a child development centre or a special school.  Families often find the ‘local offer’ accessible and in keeping with their wish to lead lives which are as ordinary as possible. They often will not need or wish to have an additional assessment. This allows local authorities to deploy scarce resources for assessment where they are most needed. 


4.12 Local authorities have had to reconsider how they decide which families should receive short breaks in the light of Aiming High for Disabled Children and in the light of the case R (on the application of JL and another) v Islington London Borough Council [2009] EWHC 458 (Admin)(The Islington Judgement). This judgment in March 2009 clarified the lawfulness or otherwise of eligibility criteria used to limit or cap access to disabled children’s services.  

Further detail about this judgment and eligibility is in section 7. 

5) The range of short breaks the LA must provide

Range of short break provision and related services

5.1 The local authority should enable carers of disabled children to gain breaks from caring by providing, as appropriate, a reliable range of services. The local authority should secure, as appropriate: 

a) provision of day-time care for disabled children in both their own homes and elsewhere, including befriending, sitting and sessional services;

b) provision of overnight care for disabled children in both their own homes and elsewhere;

c) provision which will enable disabled children to participate in educational and recreational activities; and
d) emergency care.

5.2 Short break provision should be culturally appropriate so that it meets the racial, cultural, linguistic and religious needs of disabled children and their families.  The information about short break provision should be provided in community languages and accessible formats. 
‘Bollywood’ comes to town

Bollywood movies are very much part of the South Asian family culture in local authority B. Families get together and make a night of it but families with disabled children have often found it difficult to go to the local cinemas together.
Usually one parent or family member has stayed behind with the disabled child, meaning they’ve both missed out on a fun opportunity. Families said they wanted somewhere they could all enjoy the movies together ‘without being judged by the public’, not worrying about their children running around or not having to sit in the front row. 

The resource worker organised a Bollywood night.  An events room at a local restaurant was set up as a cinema space and nine families attended its premier event, with some additional support on hand. A good night was judged to be had by all. This will become a monthly event.

5.3 Local authorities have a duty to consider the full range of disabled children within their area whose carers require a break from caring including those children with very high levels of support need, for example children with profound and multiple disabilities for whom specialist provision is likely to be necessary. 

5.4 Under section 17A of the 1989 Act, where families with disabled children have been assessed as requiring services, local authorities have a duty to offer those families the choice of having their needs met through the direct provision of services or through direct payments
 which enable them to buy services to meet their needs. An important principle of policy with regard to direct payments is that families have the choice to accept the option of direct payments. It is not acceptable to put families under any duress to follow the option of direct payments. 

5.5 Local authorities should provide fit for purpose and age appropriate provision which ensures the following groups are not disadvantaged in accessing short breaks: 
a)   children and young people with autistic spectrum disorders. These children are likely to have other impairments, such as severe learning disabilities or have behaviour which is challenging. Not all children on the Autistic Spectrum will require specialist additional short break services;
b)  children and young people with complex health needs which includes those with disability and life limiting conditions who have reached the palliative care stage of their life cycle as well as other children and young people with complex health needs as well as other impairments – physical, cognitive or sensory impairments;
c)  children and young people aged over 11 with moving and handling needs that will require equipment and adaptations. These children are likely to have physical impairments, and many of them will also have cognitive impairments and / or sensory impairments;

d)  children and young people where challenging behaviour is associated with other impairments (e.g. severe learning disability). Children in this group will display behaviour which challenges services or behaviour which causes injury to themselves or others;

e)  young people aged over 14. The young people who fall into this group are young people who are severely disabled and require services that are appropriate to their age.
Consultation Question 3

We have copied the wording from the Full Service Offer in the Short Break Implementation Guidance in order to provide consistency for local areas.  Is this language right, and does it provide clarity? 

Availability of short break services

5.6 Local authorities should secure, so far as is reasonably practicable, short break provision that provides those carers of disabled children identified by the local authority as requiring such provision, with breaks that are:

a) regular and reliable in their occurrence;

b) available during evenings; 

c) available during the weekend;

d) available during school holidays. 

LA C has found that increasing short break provision in partnership with families has led to a reduction in the demand for emergency short breaks.  

5.7  While each area will make its own decisions about the appropriate balance of different types of short breaks to meet local need, it is apparent from the experience of the AHDC programme that certain guidelines are important to follow;

· Families should be involved in decisions about the types and volume of services which should be commissioned;

· Families should have choice;

· Choices should reflect the changing needs of families;

· Families value highly services which are flexible, reliable, and where they are confident their children will be looked after safely and sensitively;

· The provision of transport to and from short breaks is an integral part of provision.
5.8 Reliability and regularity are hallmarks of a quality short break service in the eyes of parents. They also appreciate, and their children often appreciate more, a shop window full of exciting and innovative options. The exposure of disabled children to a range of new activities, for example, playing golf, and skiing has developed children’s confidence and provided them with the kind of enjoyment many other children take for granted.  Local authorities will wish to ensure that alongside the experimental and innovative options there is sufficient emphasis on the reliable and regular services.  This is important because of the considerable consequences for family routines and commitments of the sudden loss of a short break service.  Some children, for example those with autistic spectrum disorders, are particularly distressed by an unexpected change in routine. 

Universal services

5.9 There is an increasing role for universal services in the delivery of short breaks. Universal services can provide exciting positive opportunities for disabled children and young people to socialise with other children, and to access fun and/or educational activities in a safe environment. Local authorities should be clear that where they are using universal services to provide short breaks activities, the short break must be in addition to the universal positive activities which families should have access to anyway.  
5.10 The increasing availability of childcare is enabling more parents to work, or to undertake training and educational opportunities which lead to work. The provision of childcare should be seen as an important element of the range of universal provision which is not only additional, but complementary to short breaks provision.
The box below illustrates the range of universal services and entitlements, which those planning and providing short breaks should be aware of. 
a) Free entitlement to childcare for all 3 and 4 year olds

All 3 and 4 year olds have an entitlement to access up to 15 hours of childcare each week. The Free entitlement is available in a range of settings in each local authority.

b) Free childcare for disadvantaged 2 year-olds.

Every local authority is providing 15% of the most disadvantaged 2 year olds with access of up to 10 hours of free childcare each week. Disadvantage in this context relates to socio-economic factors.

c) Extended Schools provision includes access to after school and breakfast club provision. Schools are allowed to charge for these services.
d) Children’s centres offer a range of activities for young children, including children with disabilities. Many children’s centres offer integrated health and childcare services.
e) Low income working parents may be eligible for working tax credits, which would help towards to cost of childcare.

f) The D-Catch pilot is funding local authorities to improve disabled children’s access to childcare. The funding might be used to improve the skills of childcare providers, or to address parents’ confidence in using services, amongst other things.

g) Local authorities are required as far as is reasonably practicable to provide sufficient recreational and educational leisure time activities for young people.

Local Authority D uses a mainstream setting for short breaks by paying for a trained personal assistant and the entrance fee to enable disabled children to go to swimming pool. 

LA E has found that providing a personal assistant to accompany a family on holiday has given the parents a break by relieving them of the personal caring tasks. While on holiday they have then been able to enjoy time with their child in the way parents generally enjoy such time with their children, without having to take sole responsibility for the additional needs associated with the child’s disability.  

5.11 In partnership with members of the Board a continuing focus on accessibility will be necessary to promote disabled children’s access to a wide range of activities. Access should be seen in broad terms to include the adjustments which are necessary to accommodate the needs of all groups of disabled children, for example those with challenging behaviour.   

5.12 Local authorities should decide on the overall mix of different types of short break services in the light of its assessment of local needs and the views expressed by disabled children and their families.  Closer involvement of parents and their children in decisions about which services to commission has fuelled a greater diversity in types of short break provision and personal packages of care to meet individual family need. 

Local authority G, a London Borough with an average sized population has expanded its provision by employing short break co-ordinators who work with families to develop personalised individual packages of care using both specialist and mainstream services.
Direct Payments

5.13 Direct payment initiatives have led to a number of positive outcomes, for example: 

a) expanding the workforce of short break carers by families approaching people they know to offer short breaks to their child;
b) the development of a trusting relationship with an adult with a good understanding of the disabled child;
c) enabling some children with rare and complex conditions to access breaks; and 

d) enlisting members of the extended family and family’s social network by being able to offer payment. 

Local authorities have confirmed that the successful expansion of direct payments requires investment in advice and support services for families. 

A number of pathfinders have promoted the increased uptake of direct payments as a key component in helping more families to access short breaks. One outcome of this approach for many families has been to raise their expectations and ambitions for themselves and their disabled child. 
Transition to adult services

5.14 For young people who are moving towards adulthood it will be important for short breaks to be planned and provided to enhance independence with a view to continuity of provision once the young people become young adults. 
As part of its short break strategy the local authority H is piloting a project using individualised budgets to promote friendships and develop wider social networks and activities.  Through employing a project worker with the local Users Independent Living Scheme to facilitate the process, disabled young people in the identified group are, in partnership with their families, developing job descriptions to employ personal assistants to support them in their chosen activities with their chosen friends. Young people have stated that they feel more in control and grown up about being able to organise the activities that they want to do without their parents and with the support of a worker that they have recruited and chosen. When moving into adult services, young people will retain individual budgets. They will have consistency in support and continuing friendships.

6) How the local authority and partners should assess the need for short breaks - the processes to follow

Assessment of sufficiency of provision

6.1 The assessment of need in relation to short breaks provision should be carried out by each local authority as an integral part of the CYPP arrangements, as described in the new CYPP Regulations and guidance (this is the subject of consultation at the same time as this draft guidance, and will be published before the final version of this guidance). 
6.2 The provision of short breaks should be a major component of a local authority’s plans to improve outcomes for disabled children.  Although the duty to make provision for short breaks falls on local authorities, the implementation of this duty by each local authority should take place within the overall planning requirements on the Board to prepare the CYPP, undertake a needs assessment and outline key actions to achieve outcomes for children with disabilities. Health services also have obligations towards meeting the medical needs of disabled children and will have a strong interest in short breaks provision. The short breaks assessment should feed into the CYPP needs assessment, monitoring and review process.
6.3. The short breaks assessment should include arrangements for information sharing to ensure that there is co-ordinated multiple provision to certain individuals or groups and relative neglect of others with comparable levels of need. It will be helpful for local authorities and PCTs and other relevant partners to establish a common database of disabled children.  
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Consultation question 4– Are there other issues which should be included here to ensure effective partnerships between health and local authority?
6.4 The assessment of the needs should be focused on whole population need, and should be based on:
a) data about the current and projected prevalence of disability in the child population, which should be available in the Joint Strategic Needs Assessment
; 
b) aggregated data from the assessment of individual children and families which will indicate which needs can be met currently and which cannot readily be met;
c) views of disabled children and young people;
d) views of parents of disabled children and young people; and 
e) views from voluntary organisations and service providers about the sufficiency of provison.

6.5 This assessment and subsequent reviews of it should shape the short break provision the local authority shall secure under the duty. A key question will be the extent to which current provision is meeting families’ expectations that services are designed and delivered to meet their particular needs.

6.6  The standards set out in the AHDC Core Offer
 under participation and feedback provides the framework for effective consultation. Children and young people as well as parents should not only be consulted but also be involved in decision making about the nature of services and their relative priority. Feedback by authorities to families about the outcomes of the consultation is essential. 

6.7 Authorities should seek feedback from children and families about the short breaks they have experienced in order to inform improvement strategies. There is emerging evidence that participation is more effective when families are involved in decision-making about provision (and setting budget priorities) and where there are structures (such as Parent Forums) to support systematic and sustained participation of both parents and children. Local support groups and grass roots organisations can be key partners in ensuring broad based and effective consultation.  

6.8 Authorities should have particular regard to reaching groups of parents who may be more difficult to engage, they may be more isolated because they live in rural areas, or English is not their first language, or participation in any consultation exercise is made more difficult due to the nature of their child’s impairments.  Failure to engage with the full range of families with disabled children carries the risk of provision being skewed towards those families who are more readily engaged in consultation processes. This could lead to widening health inequalities.

Local authority J employed an information analyst to create a rich data base from health and local authority information sources so that the authority can target groups who have not been using short breaks and can plan to ensure greater equity across the authority. 

In Local Authority K Aiming High for Disabled Children is a joint venture with parents being full partners alongside the local authority and the PCT. Such partnership has begun to show fundamental changes to service development and delivery.  

6.9 The assessment of needs should also take into account the views of families whose disabled children have been placed out of their home area in order to have their needs met. This will enable authorities to consider whether some families would have been able to continue to care for their children at home given higher levels of support.

6.10 The local authority’s assessment and review should include consideration of:

a) the balance of provision between direct services and direct payments;

b) the advice and guidance available to support families who opt for direct payments;

c) the extent to which services are available and accessible fairly across the authority;

d) the extent to which information is available to all disabled children and their families; 

e) the extent to which services meet the needs of all disabled children; 

f) the extent to which services are culturally appropriate;

g) the extent to which services are age appropriate;

h) the extent to which the availability of suitable transport is supporting access;

i) the extent to which services support the transition to adult services.

Consultation question 5 – do you agree these are the key headings? 

6.11 It will be important that local authorities are able to monitor how far the children and families using services match the overall profile of disabled children in their area.  As part of the duty on local authorities to promote equality, they will wish to ensure that there is equity of access according to ethnic origin of family, the nature of the child’s disabilities, as well as other socio-economic factors. Following an assessment of local needs some authorities have targeted specific groups within the population of disabled children, for example children with autism or children living in remote areas

Workforce

6.12 In order to meet the legal requirement to provide short breaks and to increase provision under AHDC an expanded workforce will be necessary. Additional workforce will be needed by short break providers and by families with direct payments. The assessment of the sufficiency of short breaks provision will include workforce planning both for staff employed by agencies and for individuals employed as personal assistants. Arrangements to ensure the availability of health expertise to short breaks will be important. Local authorities will want to consider the nature of the short break work force including:
a) training and qualifications;
b) turnover and recruitment;
c) the need to recruit and train individuals with appropriate attributes and personal characteristics;
d) the ability of the current workforce to meet the range of needs of disabled children in its area;
e) the availability of male and female carers and members of different ethnic groups;
f) any concerns the parents and disabled children and young people have about the workforce.
Review of the assessment of the sufficiency of short break provision

6.13 The local authority( with its health partners) should regularly review its assessment of provision and how far the provision of short breaks meets the needs of individuals in the local authority’s area who provide care for disabled children. Consultation with disabled children and young people and their families will be central to this review. The review of the assessment of short break provision will take place at the same time as the Board reviews the CYPP. Following a review of the sufficiency of short break provision the authority should, if it considers it necessary, revise the assessment and publish it.  
Communicating the assessment to the public

6.14 The local authority must publish the first short breaks assessment within two months of the Short Breaks Regulations coming into force.  [At the point of writing this draft guidance the planned date for the first short breaks assessment is June 2011].  Subsequent assessments should be published each year at the same time as the CYPP assessment. The authority must make this assessment available to the public by placing it on websites and in appropriate public settings such as Libraries, Children’s Centres and other places where families of disabled children may reasonably seek information.  Any published review of provision should be disseminated in similar fashion. 

6.15 While some families will be interested in the full assessment of the sufficiency of short breaks, many other families will only want information tailored to their needs which should describe in plain language and in accessible formats:

a) the means by which families can seek access to short break services in the authority’s area;

b) any criteria used to aid the Authority in determining eligible need and access to short break provision; and 

c) the nature of provision.
Information for families 

6.16 Parents frequently comment how difficult it is to find out information about the short break services which are available. They often hear about one service from another parent but rarely do they report that they receive timely information about the full range of services so they can make choices about how best to meet the needs of their family. The Childcare Act 2006 strengthened the duty on local authorities to provide information about local services for children. In 2008 DCSF published guidance for local authorities entitled Duty to Provide Information, Advice and Assistance
. Chapter 6 addresses the specific needs of families whose children have disabilities or special educational needs. Local authorities are also required to ensure that the information is made accessible to all parents who might benefit from it.  This requires local authorities to take a proactive approach and have an information strategy about how to reach different groups of families with disabled children in the area. It is not acceptable for authorities to adopt a purely reactive approach to those families who do ask for services. The standards set out in the AHDC Core Offer about information and transparency provides the framework for providing effective information for families. 

Commissioning
6.17 Local authorities should commission short breaks services using the principles of good commissioning set out in World Class Commissioning. In summary, short breaks services should be designed in partnership with service users; each local authority should have an individual approach to the nature of the service they require; and it should be possible to change and re-model services in light of regular review and assessment.

6.18 A key dimension of short breaks commissioning will be management of the market to ensure that local providers provide quality services and meet identified need. The e-marketplace
 could help local areas to stimulate their markets- it allows tenders to be shared, and for providers to look across tenders in shaping what they deliver. There is a range of commissioning support available to local authorities and PCTs. 
6.19 Local authorities will want to ensure that there are sufficient providers of short breaks to meet the needs of families with disabled children in its area. Local authorities will have regard to both the volume and range of short breaks which will be required as well as to the nature of the children’s impairments, their ages, and their religious, linguistic and cultural backgrounds.

6.20 In some pathfinders the nature of commissioning has fundamentally changed in order to provide innovative and responsive services. There has been a shift away from complex centrally driven processes towards small community and family led processes which appear to be better able to lead to services tailored to specific local needs. Support and advice to emergent local small providers is likely to lead to a wider range of services tailored to meet local need. 
In consultation with parents whose views have determined commissioning priorities local authority M has used a number of small grants on a considerable scale to meet specific local needs, rather than a single block contract. 

Local authority N has developed a new approach to commissioning based on partnership working and outcomes focused specifications.  All priority services were reviewed/ planned by multi agency groups including parents and voluntary sector representatives . Draft specifications were developed based on this work which were then tested in ‘market consultation meetings’ with all interested parties to assess realism of proposals, clarify expectations for potential providers and explore options for partnership working. The final specification focused on required outcomes (rather than means of delivery) for children and parents. One provider commented ‘ this is great working in partnership, finding out how we can help each other to move forward, other Authorities just want you to get on and provide the service and aren’t interested in talking through the issues.’
7) Eligibility (and the Islington Judgment)

7.1 The Islington judgment clarified a number of issues in respect of eligibility criteria and, in particular, whether or not a local authority should use eligibility criteria in relation to services for disabled children. The following principles can be drawn from the judgment:
· Local authorities should be aware of the specific legal powers and duties they are using when making decisions about services.

· Eligibility criteria are appropriate in those situations where local authorities are using their discretionary powers to meet needs (for example, under section 17 or section 20(4) of the 1989 Act) but not in situations where they have established there is a duty to meet need (for example under section 20(1) of the 1989 Act and section 2 of the Chronically Sick and Disabled Person’s Act 1970, “the 1970 Act”).  

· Eligibility criteria must not be applied before there has been adequate assessment of the child and family’s needs. 

· Local authorities should ensure that there are two distinct processes, the assessment of need and decisions on the provision of services; they must not allow their eligibility criteria to confuse or distort the assessment process.

· Eligibility criteria should never be applied mechanistically. Decisions should always take into account the particular circumstances and needs of the child and family.

· Eligibility criteria must take full account of the statutory provision under which the local authority is acting. 

· Eligibility criteria should be informed by the local authority’s duties under section 49A of the Disability Discrimination Act 1995, which include duties to eliminate discrimination, to promote equality of opportunity and to encourage participation by disabled people in public life. 

7.2 Bearing these principles in mind, therefore a staged process should be followed in the assessment of need and application of eligibility criteria.  

7.3 The needs of many children can be met by local authorities by carrying out their duties to provide information, advice and guidance to families (see for example paragraph 1 of Schedule 2 to the 1989 Act and section 12, Childcare Act 2006) and through referral to universal and targeted services provided by statutory, voluntary and private sectors. 

7.4 Many local authorities are achieving the expansion of short break services required by Aiming High for Disabled Children by funding additional services, ‘a local offer’ to which families with disabled children refer themselves. The fact that a child is disabled is established by reference to criteria that do not involve an assessment, such as receipt of other local services from a local health or education facility, or national, for example receipt of higher rate disability living allowance. This allows resources to be directed towards increased services rather than to unnecessary assessment activity. However it is not acceptable for local authorities to have just one criterion for access to the local offer because that could exclude families with disabled children who have the same levels of need. For example the only criterion could not be attendance at a special school because a child and family with similar needs may have opted for their child to attend a mainstream school. Equally the single criterion of the higher level of Disability Living Allowance (DLA) will be discriminatory, due to the nationally uneven uptake of this benefit and the specific residency requirement of 26 weeks in the last year.  While such general criteria are useful guides they should be applied with some flexibility in order to ensure fairness to all potential beneficiaries. 

7.5 Where the local minimum offer does not meet the needs of the child and family families have a right to ask for an assessment of their needs. 

7.6 Where it is apparent that a child is ‘in need’ within the meaning of section 17 of the 1989 Act the local authority should consider carrying out an initial assessment in accordance with the statutory guidance Framework for the Assessment of Children in Need. This can be a brief assessment (para 3.9 of the Framework) and may be dependent on whether the child’s disability has already been established. Much of the information required may already have been supplied through the Common Assessment Framework. This initial assessment should determine whether the child is a child in need of services or not, the nature of the services that are required and whether more detailed assessment is necessary. Having completed the initial assessment, and the core assessment if necessary (para 3.11 of the Framework), the local authority should next consider what provision it will make to meet the assessed needs.  

7.7 Where local authorities decide to use their powers to make provision, for example to provide overnight short breaks through section 17(6) or section 20(4) of the 1989 Act, they may apply eligibility criteria, but such criteria should not be applied mechanistically without consideration of the particular needs of the individual child and their family and must be set with due regard to the duties specified in section 49A of the Disability Discrimination Act 1995.  

7.8 Where local authorities are complying with their duties in making provision, eligibility criteria have a much more limited role. So for instance eligibility criteria are also not appropriate where a duty to provide accommodation under section 20(1) of the 1989 Act arises.

7.9 Section 2 of the 1970 Act (when read with Section 28A of that Act) requires local authorities to consider the position of any disabled child in their area. In order to meets its duties under section 2(1) of the 1970 Act, the local authority should carry out a two-stage analysis. First, it should consider whether it is necessary, in order to meet the needs of a disabled child, for the authority to provide support of the types categorised in section 2(1)(a) to (h)
. 
7.10 Where the local authority is satisfied that it is necessary to provide such support to a disabled child, the local authority must tackle the second stage of the analysis and ensure that it meets the needs in question. Local authorities may use eligibility criteria during the first stage of this analysis: to decide whether a child is within the group of children for whom, having regard to its resources, they might be able to provide services under that section. However, once a local authority has decided that an individual falls within an eligible group, they cannot use eligibility criteria to limit provision to individuals within that eligible pool. Once the first decision is made to place a child within an eligible group, all the child’s assessed needs must be met. 

7.11 Local authorities should not avoid their duties towards a disabled child under section 2 of the 1970 Act by purporting to act under their powers under section 17 of the 1989 Act. However, the 1989 Act allows local authorities to combine assessments under that Act with assessments under the 1970 Act  and, where local authorities make arrangements to provide assistance under section 2, they may do so in the exercise of their functions under section 17 of the 1989 Act.   

Consultation question 6

This is a complex area of law which is not easy to summarise without risking some misrepresentation. Do you think further guidance is needed? 
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In one are a number of local authorities with their partner PCTs have combined to develop an effective register of disabled children. ‘I Count’ Children Act Registers ensure integrity of data by providing incentives for registration.  Families of disabled children value the benefits of the widely accepted ‘I Count’ card, which acknowledges the disability of the child (without embarrassment) and allows appropriate help and support.  Information about useful services and facilities are made available to families via email, post and websites.  Statutory agencies (and GPs) if approved, can have secure online access to data on individuals and groups. Data is also available on an ad hoc basis and via an annual report so that commissioners and providers of services can plan using information that reflects the needs of the population.  Eligibility for registration is decided by health, education and social care and data is updated by families at least annually.  











� Paragraph 6 of Schedule 2 to the Children Act 1989 was inserted by section 25 of the Children and Young Persons Act 2008.


� A Carer is defined in the Short Breaks Regulations as a person who provides care for a disabled child and who is:


a parent of such a child; or 


a person who is not a parents of such a child but who has parental responsibility for the child.


� The “relevant partners” with whom the local authority must make such arrangements are set out in section 10(4) of the Children Act 2004.





� � HYPERLINK "http://www.dcsf.gov.uk/everychildmatters/healthandwellbeing/ahdc/AHDC/" ��http://www.dcsf.gov.uk/everychildmatters/healthandwellbeing/ahdc/AHDC/�





� DCSF Short breaks Implementation Guidance, 2008 � HYPERLINK "http://www.dcsf.gov.uk/everychildmatters/publications/documents/laeshortbreakimplementationguidancereleased/" ��http://www.dcsf.gov.uk/everychildmatters/publications/documents/laeshortbreakimplementationguidancereleased/�





�  Core Offer � HYPERLINK "http://www.dcsf.gov.uk/everychildmatters/resources-and-practice/IG00320/" ��http://www.dcsf.gov.uk/everychildmatters/resources-and-practice/IG00320/�


� Section 17(11) of the 1989 Act provides that a child is disabled ‘if he is blind, deaf or dumb, or suffers from mental disorder of any kind or is substantially and permanently handicapped by illness, injury or congenital deformity or such other disability as may be prescribed’.


� See Section 105 of the 1989 Act


� Section 6(2A) was.inserted by the Carers (Equal Opportunities) Act 2004.


� These Regulations are currently out for consultation. It is intended that they will come into force on April 1 2010. 


� The Disability Discrimination (Public Authorities)(Statutory Duties) Regulations 2005


� � HYPERLINK "http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyandGuidance/DH_4003256" ��http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyandGuidance/DH_4003256�


� Section 6(2A) of the Carers and Disabled Children Act 2000


� � HYPERLINK "http://www.dcsf.gov.uk/everychildmatters/resources-and-practice/IG00321/" ��http://www.dcsf.gov.uk/everychildmatters/resources-and-practice/IG00321/�


� http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/dh_081097


� http://www.dcsf.gov.uk/everychildmatters/resources-and-practice/IG00320/


� The Children’s Workforce Development Council is leading a programme to enhance the short breaks workforce which includes the development of workforce standards.


� HYPERLINK "http://www.cwdcouncil.org.uk/social-care/short-break-carers" ��http://www.cwdcouncil.org.uk/social-care/short-break-carers�


� � HYPERLINK "http://www.dcsf.gov.uk/everychildmatters/strategy/parents/workingwithparentscarersandfamilies/" ��http://www.dcsf.gov.uk/everychildmatters/strategy/parents/workingwithparentscarersandfamilies/�	





� � HYPERLINK "http://www.commissioningsupport.org.uk/marketplace/short_breaks.aspx" ��http://www.commissioningsupport.org.uk/marketplace/short_breaks.aspx� 


� Such as, for instance, the provision of assistance to that person at home (Section 2(1)(a); the provision for that person of lectures, games, outings or other recreational activities outside his home (section 2(1)(c); facilitating the taking of holidays by that person, whether at holiday homes or otherwise (Section 2(1)(f)).


�http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_094400
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