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	Consultation on Visits to Former Looked After Children in Detention (England) Regulations 2010; and related Guidance

Currently children who are voluntarily accommodated (under s 20 of the Children Act 1989) by the local authority are no longer looked after following a custodial sentence.  This change of status may mean that this vulnerable group will not be supported by children's services on release.  The Care Matters white paper made a commitment to extending the requirement of local authorities to ensure visits to looked after children to those who lose this status because they have been sentenced to custody.  These draft Visits to Former Looked After Children in Detention (England) Regulations 2010 and accompanying guidance aim to ensure that this group of children are appropriately assessed and supported during detention and on release.
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If your enquiry is related to the policy content of the consultation you can contact Mark Burrows at: visitingformerlacincustody.consultation@dcsf.gsi.gov.uk 



	
	Contact Details

	
	If your enquiry is related to the DCSF e-consultation website or the consultation process in general, you can contact the Consultation Unit by e-mail: consultation.unit@dcsf.gsi.gov.uk or by telephone: 0870 000 2288.

	1
	Executive Summary

	1.1
	 We are revising the entire suite of Children Act 1989 Regulations and guidance, to meet the new duties inserted into the Children Act 1989 by the Children and Young Persons Act 2008 (‘the 2008 Act'). These new Regulations and related statutory Guidance are being issued in accordance with section 15 of the Children and Young Person's Act 2008 (inserting section 23ZA into the Children Act 1989) which confers a duty on the local authority to ensure that children who cease to be looked after by them in prescribed circumstances will be visited by a representative of the authority.  The Regulations provide for that duty to apply to children who have ceased to be looked after as a result of being detained in a young offender institute (YOI), a secure training centre (‘STC') or a secure children's home (‘SCH').  The Regulations do not apply to those children who are "relevant" children for the purposes of section 23A of the Children Act 1989 (‘the 1989 Act'), in respect of whom the local authority already has separate duties under the "care leavers" provisions of that Act.



	2
	Background and Context

	2.1
	The Regulations and Guidance that are the subject of this consultation therefore concern children who were looked after on a voluntary basis under section 20 of the 1989 Act but who have ceased to be looked after because they have been remanded to custody, or have been convicted and given a custodial sentence. Once in custody, these children are necessarily accommodated in the secure estate and therefore are no longer being provided with accommodation by the local authority under section 20.

The provisions in this set of Regulations and Guidance delivers the commitment announced in the Care Matters White Paper to extend the requirement for local authorities to visit looked after children to those children who had been looked after as a result of a voluntary agreement before entering custody.

Research and data indicates that that looked after children enter custody at a higher rate than other children. The most recent report by HMI identified that 24% of 15-18 year olds were looked after before entering custody.1 Where a child has been looked after prior to entry to custody, the local authority may have various duties depending on the child's legal status.

1 - HMI/YJB Children and Young People in custody 2008-2009

	2.2
	 Where a child is the subject of a Care Order (under Section 31 of the Children Act 1989) then the local authority shares parental responsibility for the child and will have ongoing duties to support the child whilst they are in custody and plan for their release and resettlement in the community. This release and resettlement planning should address where the child will live on release and how they will be provided with the support and services required to meet their needs - including the need to be diverted from reoffending.

A similar process should be followed where children are entitled to support as care leavers. These young people will become "relevant" children under the leaving care provisions of the Act. This will mean that their responsible authority must allocate a personal advisor and work with the young person to prepare a pathway plan. This should include arrangements for the support that they will be provided with on release. This will include arranging for their accommodation and maintenance if they have not reached legal adulthood. (Regulation 4 Children (Leaving Care) (England) Regulations 2001).

	2.3
	However there are particular concerns with regard to children who were voluntarily accommodated (under section 20 of the Children Act 1989) before sentence and whose sentence ends before their 16th birthday or who are not entitled to leaving care support.  If their sentence is served in a YOI, STC or SCH then these children will no longer be looked after by their responsible local authority and will not be automatically entitled to continuing services on release. This group may have been looked after for a considerable time prior to being sentenced and may not necessarily be able to return to the care of a stable family. Local authorities have been be reluctant to offer them assessments (under Section 17 of the 1989 Act) to establish whether they should be supported as "children in need". As a result this group may be very vulnerable to homelessness and further re-offending.

The Regulations and related Guidance on which we are now consulting provide the opportunity to address this concern, so that, where necessary children  who lose the protections of being looked after when they are detained in the secure estate they can be provided with appropriate support from the authority formerly responsible for their care. Depending on the needs of the individual child, this may involve them becoming looked after again on release from custody.

	3
	The Proposals

	3.1
	· When a child who has been looked after because they were accommodated by the local authority following a voluntary agreement with their parents or were remanded to local authority accommodation enters custody, and as a result loses their "looked after status", the local authority must appoint a representative to visit the child.  This requirement does not apply to a child who is a "relevant child" for the purposes of section 23A of the 1989 Act.


· This representative should preferably be a qualified social worker employed by the authority and usually the social worker or personal advisor who was allocated to the child's case. There may be some circumstances where a residential care worker or a foster carer familiar to the child might be appropriate to carry out this role. The role must not be fulfilled by a YOT worker.  The local authority has a duty under new section 23ZA (5) of the 1989 Act to satisfy themselves that their representative has the necessary skills and experience to perform the functions of a representative.


· The appointed representative must arrange to visit the child within 10 working days of their entering custody, as far as this is reasonably practicable. The establishment should facilitate the visit and allow the child to be seen in privacy, unless the child refuses.

	3.2
	Assessment and planning process

	3.2.1
	 Regulation 6 sets out the information that must be included in the assessment. The assessment should be based on the Framework for the Assessment of Children in Need and their Families
· The child's wishes and feelings

· Is the child's welfare being adequately safeguarded and promoted?

· Are further visits required

· Who will keep in touch with the child whilst they are detained? Does there need to be help with contact arrangements?

· Will it be in the child's best interests to become looked after again by the local authority on release? 

· Whether the child and their family might require other services provided by the local authority formerly responsible for looking after the child, or from another local authority.

	3.2.2
	 The representative might usually consider the following issues: 

· Is there a risk of self harm?

· What is the child's emotional state?

· Does the child need money, clothes, books or other practical support?

· Are education staff aware of and able to meet the child's educational needs, including any special needs or abilities?

· Are the health unit and wing staff aware of, and able to meet, the child's health needs?

· Are staff aware of, and able to meet, the child's religious and cultural needs?

· Is the child worried about anything? If so, what? Does the child understand how they can access advocacy and other services to express any concerns and make their views known?

· Are the child's parents able to fulfil their parental responsibility to the child whilst in custody? 

· Has there been a change in the parents' capacity to enable them to resume care of the child on his release in a way that will meet the child's needs? If not, might additional support be provided to enable the parents be able to resume care of the child?

· If it is not appropriate for the child to return home or to become looked after again, what alternative arrangements need to be made?

	3.2.3
	 The assessment should be completed within 20 working days of  the child entering custody and should conclude with an analysis that leads to recommendations about the advice, assistance and support that the child will need whilst in custody and on release.

The recommendations should include proposals as to the future involvement of the local authority - for example whether visits should be maintained, whilst the child remains in custody and on release. If parents are unavailable or otherwise unable to exercise their parental responsibility by providing the child with support whilst in custody, the child will require ongoing visits, support and practical help from the local authority whilst in custody [as a child in need under s17 of the Children Act 1989]. 

	3.2.4
	 Options for the child on release will be as follows: 

· child's parents or wider family will be able to resume care of the child on release from custody, with support from the local authority exercising their powers under s17 of the Children Act and with continuing supervision from the YOT;

· child's parents or wider family will be able to resume care of the child on release from custody, solely with supervision from the YOT; 

· child will need to become looked after again on release;

· child will not be able to return home to parents but it will be inappropriate for them to become looked after again because of their age or particular circumstances, in which case the YOT and local authority will need to meet with housing and other relevant services well before the planned release date to determine the arrangements that will be necessary in order to provide them with suitable accommodation and support in the community.

	3.3
	Decision Making

	3.3.1
	Every local authority will need to appoint a designated manager to receive reports from the representative and decide how the local authority will act on their recommendations. This should be an officer of the authority with responsibility for allocating any resources necessary to provide support to the child in future. The representative's assessment and recommendations about the support and services that the responsible authority and youth justice services will provide to safeguard and promote the child's welfare2 must be sent to this designated manager.

This manager must confirm that the assessment and recommended plan have been received and the steps that will be taken to implement its recommendations. The local authority should develop a protocol with the local youth offending service for confirming and recording such plans.

Each local authority will need to put in place a process agreed with the Youth Offending Service and set out in their joint protocol for resolving disputes in cases where the local authority designated manager rejects the representative's  assessment or recommendations for providing continuing support for a previously looked after child in custody. This process must enable a decision to be reached about whether or not the formerly responsible authority will contribute to their future support well before they are due to be resettled into the community (no later than 28 days prior to their potential release date).

2 - Visits to Former Looked After Children in Detention) (England) Regulations [2010] - Regulation 6 (1) (b) 

	3.3.2
	Details of the plan confirming how the local authority previously responsible for their care will contribute to their support in future should be sent to: 

· the child's case manager in the YOT;

· the Governor or manager of the custodial establishment;

· the child, their parents and others with parental responsibility;

· any other agencies that would be responsible for implementing the recommendations relating to the child, such as a provider of supported housing.

· The local authority might also send the assessment and agreed plan to any other relevant parties with the child's consent. 

Alternately where the local authority has decided that it will not be providing any continuing support for a formerly looked after child assessed by their representative, the designated manager must inform the following: 

a. the child's case manager in the YOT;

b. the Governor or manager of the custodial establishment;

c. the child, their parents and others with parental responsibility;



	3.3.3
	Where it has been agreed that the child will need ongoing support from the local authority either whilst they are in custody or following release, or that the child will need to become looked after again, arrangements should be made to maintain contact with the child, whilst they remain in custody and the child might be visited in the same way as any other child in care whilst in custody. It will be good practice for the appointed representative to attend the child's remand or sentence planning meetings.

	3.4
	Children serving long sentences

	3.4.1
	Where children are serving longer sentences, the same principles apply as with other children: if parents or wider family are assessed as being able to meet their needs whilst in custody and on release, the assessment may conclude that there is no ongoing role for the local authority. Where they are not able to fulfil this role, the representative's assessment will need to take this into account and make recommendations to the designated manager about remaining in touch with the child.

	3.5
	Planning for release

	3.5.1
	Where the plan is for the child to be looked after again or for them to be provided with support in the community from children's services then the local authority must be involved in the plans for release.  Wherever possible, arrangements should be made for children to visit prospective placements and employment or educational facilities and to meet relevant practitioners before their release. There are facilities for a child to be granted Release on Temporary Licence (ROTL) or Mobility to allow outside visits to take place.

As soon as possible, and [ideally] no later than 14 days before release, the child must know:

· who is collecting them;

· where they will be living;

· the reporting arrangements;

· sources of support - including out of hours;

· the arrangements for education or employment;

· arrangements for meeting continuing health needs;

· how and when they will receive financial support;

· when they will be seeing their social worker;

· the roles and responsibilities of the respective practitioners.

It is essential that there is clarity about who is responsible for each element of the child's plan and the arrangements for communication and support.

	3.6
	Support in the community

	3.6.1
	Sentenced children returning to the community will continue to be supervised by the YOT. Where as a result of the representative's assessment the local authority has agreed to support the child on release, then the social worker allocated to the child's case will collaborate with the YOT case manager during the period of supervision by the YOT. The function of the allocated social worker to plan for the child's care, or for their support in the community, is different and more extensive than that of the YOT case manager.

It is good practice to have some joint appointments with the child, supervising YOT officer and local authority social worker, so that information is shared and the child receives an integrated service. The social worker and supervising YOT officer should keep each other informed of significant events, including any changes in service delivery or plans.

Where the child becomes looked after then, their care plan must be reinstated and the placement plan agreed with their placement provider should include information about the support that the placement will provide to minimise the likelihood of the child committing any further offences in future.

	4
	How To Respond

	4.1
	Consultation responses can be completed online at www.dcsf.gov.uk/consultations by emailing  visitingformerlacincustody.consultation@dcsf.gsi.gov.uk or by downloading a response form which should be completed and sent to:

Mark Burrows
Department for Children Schools and Families
Great Smith Street
Westminster
London
SW1P 3BT

	5
	Additional Copies

	5.1
	Additional copies are available electronically and can be downloaded from the Department for Children, Schools and Families e-consultation website at: http://www.dcsf.gov.uk/consultations 

	6
	Plans for making results public

	6.1
	The results of the consultation and the Department's response will be published on the DCSF e-consultation website in summer 2010


