Report of Results for the Public Consultation on the Visits to Former Looked After Children in Detention (England) Regulations [2010]

Introduction
Section 15 of the Children and Young Persons Act 2008 inserted a new section 23ZA into the Children Act 1989 (‘the 1989 Act’).  This imposes a duty on the local authority to ensure that a child who was looked after, but who has ceased to be so as a result of certain circumstances
, is visited by a representative of the authority.  The local authority also has a duty to arrange for appropriate advice, support and assistance to be available to those children.  The Children Act 1989 (Visits to Former Looked After Children in Detention) (England) Regulations 2010 (‘the Visiting Regulations’) provide that these duties will apply to children and young people who have ceased to be looked after as a result of being detained in a:
· Young Offender Institute;

· Secure Training Centre; or

· Secure Children’s Home

and who are not “relevant” children
, for determining their eligibility for leaving care support.
The public consultation concerning the ‘Visiting Regulations’ ran from 26th March to 18th June 2010.
This document summarises the key issues raised during the consultation.  This was carried out through the following channels:

· Formal consultation responses, received via the e- Consultation website and emails directly to the Department.
· Specific meetings with the Youth Justice Board and the National Offender Management Service (Young People’s Team)
Responses:

There were eight respondents in total to the consultation.  These included local authority children’s services, youth offending teams and third sector organisations.

· Local authority children’s services 
25%

· Local authority youth offending teams (YOTS)  25%

· Third sector voluntary organisations
50%
Any statistics may not be representative of wider opinion within the sector as the number of respondents was extremely small.  This particularly applies to local authorities and youth offending teams who both had only two respondents.
Analysis:
Response to the regulations and guidance was largely positive; 100% of respondents supported the general principle of requiring local authorities to appoint a representative to visit young people who lose their looked after status because they have been given a custodial sentence.  However, respondents consistently raised concerns about the following issues:

· Communication between children’s services and youth offending teams about individual cases;
· Meeting timescales prescribed in the guidance; and that
· The issue of support for children from care in custody would be better secured through legislation whereby any voluntarily accommodated remained looked after if they were sentenced.
Communication between children’s services and youth offending teams

Respondents consistently expressed concern about effective communication between YOTs and local authority children services. This issue was raised in response to questions 2, 3 and 10.  
40% of respondents to Q 10 considered that Annex A of the guidance, Outline of matters to be included in protocols between children’s services and Youth Offending Teams, did not contain enough detail on local authority and YOT’s partnership working.
50% of respondents to Q2 felt either that local authorities would not routinely know that children in their care had been sentenced or were unsure whether they would know or not. 
Two respondents, local authority and third sector, raised concerns regarding effective communication between local authorities and YOT’s, highlighting the particular risk for those placed out of authority where YOTs in the area authority could be unaware of how they should best communicate sentencing information to the local authority responsible for the child’s care. Both advocated a need for improved joint planning in these circumstances.
However, 

· 80% of respondents to Q 6 felt that arrangements for appointing designated managers and establishing protocols for inter-agency working in the guidance would be an effective means of ensuring inter-agency communication. 

· One local authority argued that additional management protocols were unnecessary as the experience of Council staff was that the current system in these cases is clear.
Timescales
Respondents raised two main concerns with regards to the timescales:
1. fitting in assessment and planning process where sentences are extremely short; and
2. ensuring sufficient notice is given to all parties, including the young person in question, of post release plans and arrangements.
· All written comments in response to Q 5 highlighted the need to complete assessments quickly to allow adequate time for post release planning and support, particularly in cases of short sentences.
· 40% of respondents to Q9 thought informing the child of their post-release plans 14 days prior to release was not achievable.  One of the two local authorities and one third sector organisation who responded did not consider that the 14 day timescale was achievable.  
Respondents felt that ideally plans should be in place and the child informed at least 14 days prior to release.  
· One voluntary organisation recommended the 14 day provision be strengthened by removing the word “ideally” from the guidance so that 14 days should be the absolute minimum by which a young person must be informed about their release plan.
· Two voluntary organisations advocated the use of release on temporary license to aid in post release planning, particularly for accommodation and educational planning.  
Section 20 and retaining looked after status

Children who are voluntarily accommodated under Section 20 losing their looked after status once in custody was raised in response to questions 1 and 3.  
· Two respondents advocated introducing a new legal requirement that once a child is looked after under s20 of the 1989 Act that that they retain this legal status whilst in custody. 
· One voluntary organisation highlighted that there can be difficulties persuading local authorities that they have any obligations to support children from care who are released from custody.  They did, however, acknowledge that changes to local authority procedures as a result of the decision in R (on the application of G)  v Southwark LBC (2009) UKHL 26 which requires children’s services to accept responsibility for assessing the needs of potentially homeless children, have improved the possibility of this group being offered a service.
The introduction of any new legal requirement so that ‘voluntarily accommodated’ children retained their looked after status whilst in custody would require significant amendments to primary legislation (Part III of the 1989 Act); this option was considered in developing the relevant provisions of the Children and Young Persons Act 2008, but the amendment to the 1989 Act requiring local authorities to visit children in custody who lose their looked after status was considered a more proportionate and cost effective response to ensure this group is provided with appropriate support.
Other Responses
Two voluntary organisations submitted responses via email that could not be added to the consultation site for statistical analysis as they did not focus specifically on the consultation questions asked; if this is taken in to account each respondents group accounts for 1/3 of statistically analysed responses.  However these responses were analysed and taken in to account in the same way as other responses. Unique points raised in each of their responses are outlined below.
Response 1
· Emphasised the need to provide non conditional means of contacting family and to facilitate visitation where not harmful.
· Recommended increased emphasis on local authorities’ responsibility to promote family contact in the guidance.  
· Argued that it should be imperative in these regulations for the representative to meet the child in private in a way that was similar to requirements in new regulations concerning local authority responsibilities for visiting children in long term residential care.

· Recommended that ascertaining reasons for any refusal by the child to meet in private be required.  
· Recommended visitor’s reports should have to include the child’s views on their safety and well being and information as a result of consulting the child’s former IRO, social worker or advocate to ensure proper knowledge of the child in formulating the report.  
· Requested clarification on when a report can be held back from a child or parent.  The respondent also recommended establishing clear criteria for the circumstances where a local authority might reject the recommendations included in a report by the authority’s representative appointed to visit a child from care in custody.
Response 2
Response 2 contained recommendations on who should be appointed as visitor and the 14 days prior to release target for providing information on post release plans to children.  This respondent also expressed significant concern over assessment for those in detention.
The respondent:
· Argued that the duty should apply to all children who had previously been looked after, rather than just to those looked after immediately prior to detention.
· Recommended the visitor appointed should always be a social worker with an existing relationship with the child.
· Recommended the regulations and guidance impose a duty to provide information on post release plans prior to decisions on early release or parole. 
The respondent also expressed concern that the criteria for assessment do not sufficiently cover problems specific to life in detention.  They recommended that social workers are encouraged to investigate the child’s wider circumstances to better address the challenges of life in detention.

Next Steps:

Responses came from local authorities, youth offending teams and voluntary organisations.  The small number of respondents means that caution is needed in interpreting the results as they may not be representative of wider opinion.  Within the response, though, there was overwhelming support for the general principle that the local authority should remain in contact with children who lose their looked after status due to being sentenced to custody, to assess and plan for their needs and, where needed, their support on release. 

Respondents raised significant reservations about effective communication between local authority children’s services and youth offending teams, planning timescales and about the current legislative framework under which children looked after under s20 cease to be looked after if they are sentenced. 
Two respondents focused on areas not covered by other responses.  Response1 emphasised maintaining and promoting family contact and suggested amending guidance to widen the scope of the representative’s report.  Response 2 emphasised the importance of local authorities ensuring that the assessment completed by the representative takes into account the unique challenges of life in detention.
All responses were considered carefully and amendments were made to the guidance to take account of comments received.
Annex A 

List of Respondents

	Barnardo's

	Children's Rights Alliance for England - CRAE

	Howard League for Penal Reform 

	Kent County Council Children, Families and Education Directorate and Communities Directorate

	Milton Keynes Council 

	Voice

	South Gloucestershire Youth Offending Service


� In respect of looked after children who were voluntarily accommodated (under section 20 of the Children Act 1989) before sentence and/or whose sentence ends before their 16th birthday, or who were looked after under section 20 for less than 13 weeks before being imprisoned. If their sentence is served in a Young Offenders Institution (YOI) or in a Secure Training Centre (STC), i.e. other than in accommodation provided by the local authority under section 21 of the Children Act 1989, then these children would no longer be “looked after” and would not be entitled to continuing services on release.


� Regulation 1(3) provides that the Regulations do not apply to a child who is a relevant child for the purposes of section 23A of the Act.





