Public Consultation on Continuing Need for a Controlled Activity Category in the Vetting and Barring Scheme
Scope of the consultation

Topic of this consultation: the future need for the category of “controlled activity” for workers with vulnerable groups, under the new Vetting and Barring Scheme.  A brief outline is at paragraphs 1 to 4 below.
Scope of this consultation: the Vetting and Barring Scheme (VBS) includes a category of controlled activity in relation to children or vulnerable adults, comprising posts in the Further Education, health-care, and Local Authority sectors.  This consultation asks for views on whether the Government should propose in the medium term to reduce this category in the VBS or remove it entirely, by moving some posts into regulated activity, and removing others from regulation by the VBS.

Geographical scope:  England, Wales and Northern Ireland.

Impact assessment:  The existing published Assessment for the Vetting and Barring Scheme signed by a Minister in July 2006, is at: www.dfes.gov.uk/ria/index.cfm?action=assessments.view&i_assessmentID=73 .
The Home Office is reviewing the Impact Assessment, and an updated version will be published once that review is completed.  The assessment will also be revised to take account of any significant changes arising from this consultation.
Basis information

To: we would like to hear from those who employ, supply or manage workers in Controlled Activity, and those who use services provided by such workers.
Body responsible for the consultation:  The Department for Children, Schools and Families is coordinating on behalf of several Government Departments.  The Child Safeguarding Division in the Safeguarding Group of DCSF is coordinating within the DCSF.
Duration:  the consultation starts on 23 March 2010 and lasts for the normal 12 weeks.  A general election must by law be called during that period, and the consultation will be extended by the period of the campaign.  If Parliament is dissolved three and a half weeks before the election, the consultation will finish on Friday 9 July 2010.
Enquiries:  Mr N Smith, telephone: 020 7783 8474 
e-mail: Nicholas.Smith@dcsf.gsi.gov.uk

How to respond:  Consultation responses can be:

· completed online at www.dcsf.gov.uk/consultations/index.cfm ;

· emailed to: controlledactivity.consultation@dcsf.gsi.gov.uk
· via a response form, downloaded from the above site and sent to: 

Mr N Smith, Child Safeguarding Division, Dept for Children, Schools and Families, 1st Floor Sanctuary Buildings, Great Smith Street, London SW1P 3BT.
Additional ways to become involved:  If respondents wish to become involved in ways other than a written response, DCSF will consider any such requests.
After the consultation:  All responses will be reviewed by DCSF.  A detailed summary will be published on the above DCSF consultation website three months after the consultation finishes. 
Compliance with the Code of Practice on Consultation:  Yes.
Background

Getting to this stage:  until now, there has been no requirement and in many cases no entitlement to vet (through consideration of any criminal records or barring information) many posts now in controlled activity.  For some posts, there were existing entitlements to CRB checks, in some cases with a check of (pre-VBS) barred lists.  From April 2010, interim regulations under the VBS will require a check of whether any paid staff or unpaid volunteers who seek to enter controlled activity with vulnerable groups are barred from regulated activity, see VBS guidance at:  

www.isa-gov.org.uk/default.aspx?page=402  .
Previous engagement:  The consultation
 in 2007 on various aspects of implementing the VBS, following the passing of the 2006 Act, asked for views on how to implement the controlled activity provisions, see paragraph 8 below.  The topic of how useful the controlled activity category would be in practice has recurred since then periodically in debate on the Vetting and Barring Scheme, notable in the Singleton report in December 2009, see paragraph 1 below.
Executive summary
1. The new Vetting and Barring Scheme aims to protect children and vulnerable adults by preventing people who are judged to present a risk of harm from working with them.  It will do this mainly by vetting all those who wish to work with vulnerable groups in specified settings or in specified ways, known as regulated activity, and barring those where information shows they pose a risk of harm (which also means refusing to register them).  In general, an employer may not employ someone in regulated activity if they are not registered with the Independent Safeguarding Authority (ISA), and may not knowingly employ someone in regulated activity who is barred. 
2. The Scheme also covers a category of work called ‘controlled activity’. When the Scheme is fully rolled out by 2015, employers will only be able to employ someone barred from regulated activity to carry out controlled activity, if they put in place appropriate safeguards
. 

3. Sir Roger Singleton’s report on the Vetting and Barring Scheme, Drawing the Line, published in December 2009 recommended that the Government review whether there is a continuing need for the separate class of work with different requirements, defined in the Safeguarding Vulnerable Groups Act 2006 as “controlled activity”. For Northern Ireland purposes, controlled activity is as defined in the Safeguarding Vulnerable Groups (Northern Ireland) Order 2007.  The Government estimates that approximately half a million people will be engaged in controlled activity, as currently defined, compared to 9 million estimated to be engaged in regulated activity.
4. This consultation will explore whether an opportunity exists to simplify the scheme and reduce burdens on employers by removing the controlled activity category, moving some of the types of activity into regulated activity, and lifting the requirements entirely for the remaining roles.
Further Background 

5. The central way in which controlled activity differs from regulated activity is that from 2015, barred workers will only be permitted to work in controlled activity if employers put sufficient safeguards in place, for instance by ensuring the individual is always appropriately supervised. The concept was originally conceived before analysis of the separate types of roles was done, when it was thought the proportions of roles in the two categories would be more equal, and that it would bring greater proportionality to the Scheme. 
6. Sir Roger Singleton’s report highlighted the following developments since passage of the 2006 Act, that he considered called the concept of controlled activity into question:

· the Welsh Assembly Government has proposed that in Wales the bar should apply in controlled activity if it is an automatic bar (imposed for the most serious criminal offences where the offender causes harm to a child or vulnerable adult).  This would have the effect of making controlled activity in Wales similar to regulated activity for the great majority of bars;
· it has become clear from feedback from stakeholders at the large number of information events held on the Vetting and Barring Scheme, that many employers find it hard to envisage any circumstances in which they would consider it appropriate to employ a barred person in controlled activity; and
· the existence of controlled activity as a separate category of work, regulated in a separate way, will place additional burdens on employers and increase the complexity of the Scheme.  
7. The Government’s intention was to introduce the full requirements for controlled activity after the completion of the roll-out of ISA registration for regulated activity, which we expect to be complete by 2014.  Consequently, we have a window now to consider whether controlled activity is a necessary part of the Scheme, and to make any changes to primary legislation if required. 

8. The Government consulted on proposals for the full requirements for controlled activity in the November 2007 consultation on various aspects of implementing the Scheme following the passing of the 2006 Act.  Essentially the proposition was that employers would be required to ensure that workers in controlled activity were (by 2015) all ISA registered, except for those who could not be ISA-registered because they were barred from regulated activity.  For people who were barred, employers would be required to obtain an enhanced disclosure and if they then took a decision, on the basis of a risk assessment informed by the information on the disclosure, to employ the individual in that role, would have to put in place appropriate safeguards.
9. A separate but aligned scheme called the Protecting Vulnerable Groups Scheme will be implemented in Scotland.  For more information visit www.scotland.gov.uk/pvglegislation .
What controlled activity is, and what it covers 

10. Controlled activity is work in a very limited range of organisations or settings which is arranged by a responsible person
, which does not constitute regulated activity but provides opportunities for contact with children or vulnerable adults, or opportunities to access education records (for children only) or health or social services records about children or vulnerable adults.  It also includes day-to-day management and supervision of staff carrying out controlled activity. 
11. Controlled activity covers:

· frequent or intensive activity
 that is ancillary to healthcare in hospitals or primary care, and provides opportunity for contact with children or vulnerable adults;
· frequent or intensive ancillary support activity in adult social care settings, which provides opportunity for contact with vulnerable adults;

· frequent or intensive ancillary support activity in further education settings, which provides opportunity for contact with children; and

· frequent work for specified organisations, principally Local Authorities / health and education bodies in Northern Ireland and agents working on their behalf, that provides access to education records (in relation to children) or health or social services records (in relation to children and vulnerable adults).
Case studies of posts in Controlled Activity are at the Annex below.
12. The definition of controlled activity is already in force.  Since 20 January 2009 (March 2009 in Northern Ireland), employers in controlled activity have been under a duty to provide information on request to the ISA where the ISA is considering whether an individual should be barred from regulated activity.  Since 12 October 2009, all employers have been under a duty to make a referral to the ISA if they remove from controlled activity an employee or someone who they are responsible for (or if the individual leaves while under investigation), for allegedly causing harm or posing a risk of harm to a vulnerable group.
Proposals For Consultation
Further education
13. Any individual carrying out any form of work on a frequent or intensive basis in a further education institution which provides the opportunity to come into contact with children will be involved in controlled activity (where they are not involved in regulated activity). Controlled activity in a further education institution therefore includes cleaners, caretakers, administrative staff, receptionists and anyone whose frequent or intensive paid or voluntary work gives opportunities for contact with children but who is not engaged in regulated activity. 
14. FE colleges are complex settings with a wide user group.  Many FE colleges provide education to a significant number of those aged under 18 and an increasing number of 14-16 year old students spend a proportion of their educational experience in an FE setting.  In some FE colleges in England and Wales – those that are sixth form colleges – all workers who have contact with children will be engaged in regulated activity because those colleges are specified establishments under paragraph 3(1)(a) of Schedule 4 to the 2006 Act
.  Under current arrangements, no FE Colleges in Northern Ireland are classified as specified establishments.
15. Stakeholders have expressed significant concerns about barred people being able to find work in FE colleges and form relationships of trust with children who are studying in those institutions.  They have also expressed concern at the anomaly which allows barred people to seek work in some FE colleges whilst making it an offence for them to do so at sixth form colleges.  They believe that barred persons should be prevented from seeking work in any FE institution which provides education to under 18s.
For consideration 

16. Question 1:  The Government believes that the level of risk associated with workers in FE who do frequent or intensive work that provides the opportunity for contact with children is such that this work should be classed as regulated activity.  This would place those FE institutions that offer education to under 18s on the same footing as sixth form colleges and other educational institutions for the purposes of safeguarding children. Views are invited on this proposition.  

17. Question 2 (a):  If these roles were not moved into regulated activity, but all regulation were to be completely removed, would there be unacceptable safeguarding risks?  Or (b): should the category of controlled activity remain?  
Health Care settings
18. The Government believes that the level of risk associated with workers who have the opportunity for contact with children or vulnerable adults in hospitals, primary and community settings is minimal.  The majority of workers in controlled activity positions are not providing direct care or treatment to children or vulnerable adults, and contact is rarely on a one to one basis.  However, there are concerns about porters in hospitals who regularly move patients around, albeit in many instances accompanied by nurses when being transferred from and to intensive care units for example.
For consideration 

19. Question 3:  The Government welcomes any views and supporting evidence for the proposition that hospital porters should be moved into regulated activity.

20. Question 4:  The Government would also welcome any views (and supporting evidence) on whether other controlled activity positions within health care settings should be moved into regulated activity.

Direct payments
21. Any individuals who have contact with direct payment recipients but do not undertake regulated activity (such as providing care) will be carrying out controlled activity. This will include people working in local authority, health and social care trust or voluntary sector direct payment support services, who have the opportunity for contact with vulnerable groups. 
22. The Government’s view is that individuals who support and advise direct payment recipients are in a position of trust in terms of how vulnerable adults manage their direct payments and therefore those individuals should be in regulated activity positions.
For consideration 

23. Question 5:  The Government welcomes any views and supporting evidence for the proposition that individuals who are engaged by local authorities, health and social care trusts or voluntary organisations to advise or support direct payment recipients should be moved into regulated activity.
Social Care Settings

24. The Government believes that the level of risk associated with workers who have the opportunity for contact with vulnerable adults in settings such as day care centres is minimal.  The majority of workers in controlled activity positions are not providing direct care for vulnerable adults, and contact is rarely on a one to one basis.
For consideration 

25. Question 6:  The Government would welcome any views (and supporting evidence) on whether there are controlled activity positions in social care settings which should be moved into regulated activity.
Access to records
26. Work is controlled activity if it is frequent and provides the opportunity for access to the following records:

· health or social services records relating to children or vulnerable adults and including hospital, PCT, Local Authority and social care records;
· education records relating to children;
· Connexions or Careers Wales records relating to children;
· records of family proceedings held by CAFCASS/ CAFCASS CYMRU or, in Northern Ireland, records of family proceedings held for, or on behalf of, a health and social care body;
· records that are obtained or held by a local authority as a result of the exercise of their functions;
· in Northern Ireland, records held by or on behalf of education and library boards, health and social care bodies, or agencies or establishments required to register with RQIA in the exercise of any of their functions.
For consideration 

27. Question 7:  The Government is not aware of any evidence or strong concern that indicates that these roles should be moved into regulated activity. Views are invited on this proposition.  If all regulation in relation to these roles is removed, will there be unacceptable safeguarding risks?  
28. Question 8 (a):  Removing these roles from controlled activity would not affect any existing eligibility (that is, pre-dating VBS categories) which the employer has to request a CRB/ Access NI disclosure on the individual.  If all regulation in relation to these roles were removed, would there be unacceptable safeguarding risks?  Or (b): should these roles be moved into regulated activity?  Or (c): should the category of controlled activity remain?
Impact on employers and on business, including small businesses
29. The impact of these propositions on employers in controlled activity will be to reduce burdens.  They were already expecting to have to obtain enhanced disclosures on any barred individuals seeking employment in controlled activity, and to check ISA registration for workers in controlled activity from 2015.  To the extent that roles in controlled activity are moved into regulated activity, the requirement to check ISA registration will be the same as under the arrangements set out in the November 2007 consultation document.  However the burden on employers will be reduced to the extent that roles are removed entirely from regulation.  Also, if controlled activity is removed as a separate category, employers or managers of staff in roles that are currently classed as controlled activity will not have to manage two different regulatory regimes.
For consideration 

Question 9:  Would any of the above proposed changes add a new burden or cost to business, or be of benefit?  Please provide details if possible.

Impact on individuals

30. These proposals would to some extent increase the number of roles in which a barred individual will be able to seek work.  But in relation to FE colleges, the proposals would effectively be a return to the position under old List 99 (and in Northern Ireland, POCVA) arrangements.

Next steps
31. Extending regulated activity to encompass these wider roles, and eliminating controlled activity, would require legislative change.  Following consultation, the Government will announce its conclusions and, if there are to be any changes, the timetable for legislative amendments.  If roles are to be moved into regulated activity this may generate transitional issues, the detail of which will need to be worked through.
Interim arrangements 
32. In the meantime, and pending the outcome of the consultation and including any necessary legislation, interim requirements are needed for controlled activity as it is currently defined.  This was signalled in the Government’s response to Sir Roger’s report. As regulated activity is rolled out, individuals who are barred from regulated activity may seek to gain access to children or vulnerable adults by taking up a position in controlled activity.  Therefore, it is very important that employers of workers in controlled activity should at least be able to determine whether applicants for those posts are barred.
33. The interim arrangements for controlled activity are designed to manage this risk, by ensuring that where an employer is making a new appointment to a post in controlled activity, the employer is able in all cases to determine whether the applicant is barred.  

34. An employer might know that an applicant is not barred by a variety of means.  For instance as ISA registration is rolled out, it is possible that an applicant for a post in controlled activity might have already gained ISA registration because of previous work or volunteering which was regulated activity.  Confirming ISA registration, which the employer is able to do, confirms that the individual is not barred.  And in England and Wales, FE colleges are able at present to determine barred status through the service operated through Teachers Pensions Online.  

35. However it is not satisfactory for some employers in controlled activity to be able to determine barred status while others cannot.  Therefore the interim arrangements for England and Wales provide that employers in controlled activity must seek an enhanced CRB disclosure on the individual unless they are already satisfied that the individual is not barred.  If the individual is not barred, the employer will receive confirmation to that effect.  If the applicant is barred, the employer will receive the enhanced disclosure which will contain further information which the employer will then be able to take into account.  This will allow a considered employment decision to be made, and close off the risk of an employer appointing a barred person without knowing that he or she is barred. 
36. In Northern Ireland, enhanced disclosure certificates can be obtained by employers offering controlled activity posts.  This interim arrangement will be reviewed, subject to this consultation’s outcome.

37. These interim arrangements will not prejudice the outcomes of the review, but will ensure that safeguarding risks are managed in the interim period.
DCSF, March 2010
Annex  Reference from paragraph 11 of main document

Case studies: Examples of work which is now controlled activity
Anne is a part-time receptionist in a hospital X-ray department. Her job is administrative, but she has the opportunity for frequent contact with children and vulnerable adults. 

Matthew works in the office of an FE college. His job is administrative, but he has the opportunity for frequent contact with children. 
Sanjay works full time as a hospital complaints manager. His job is administrative, but he has the opportunity for contact with vulnerable adults more than once a week. 

Katrina is a part-time cleaner in a hospital ward and works 3 days a week. She has frequent contact with vulnerable adults. 
Rama is a full-time manager of a domiciliary care service. She works in the office, but has frequent contact with vulnerable adults. 
Alan works full time in a social services team and is responsible for updating records on adults who receive social services and direct payments. He does not have contact with vulnerable adults, but his post gives him the opportunity to access their records more than once a week. 
Hope works in the kitchen of a local hospital. Her duties involve preparing food for patients. Once a week, she also goes onto the wards to serve food to adult patients.  She therefore has the opportunity for frequent contact with vulnerable adults.

Marco is an administrative assistant in the children’s services department of a local authority. He is responsible for filing records that contain information about children who are looked after by the local authority.  Marco works with these records every day.

Robert is the catering manager of a further education college. While his main responsibility is for the catering staff, his role frequently brings him into contact with young learners. 

Dave is the caretaker of a multi-site further education college. His duties include responsibility for maintenance and repair of the college infrastructure, including sports facilities and changing rooms. This brings him into frequent contact with young learners.

Mary is an administrative assistant in the children’s department of a health and social care trust. She is responsible for filing records that contain information about children who are looked after by the trust. Mary works with these records every day. 

DCSF, March 2010 

�� HYPERLINK "http://www.dcsf.gov.uk/consultations/index.cfm?action=conResults&external=no&consultationId=1516&menu=1" ��www.dcsf.gov.uk/consultations/index.cfm?action=conResults&external=no&consultationId=1516&menu=1� is the consultation referred to above.


� Note: it has been proposed that this exception would not apply in every circumstance in Wales, where in due course it would not be possible to employ, in any controlled activity, automatically barred people who have committed the most serious offences.


� A responsible person is defined in the Safeguarding Vulnerable Groups Act 2006 and Safeguarding Vulnerable Groups (NI) Order 2007 as an individual responsible for the management or control of controlled activity, paid or unpaid, who makes arrangements for people to work in that activity. This will usually be an employer or equivalent in a voluntary organisation. 


� Frequent or intensive controlled activity means once a week or more, or on four or more days in a single month.


� Educational institutions which are exclusively or mainly for the provision of full time education to under 18 year olds
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