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1. Section 1 - Introduction 
1.1. Purpose of this document 

1.1.1. This document forms statutory guidance for local authorities in England to underpin their responsibilities towards education and training for young people detained in youth custody as set out in the Education Act 1996 (as amended by the Apprenticeship, Skills, Children and Learning Act 2009). This document should be read alongside the relevant legislation, and does not seek to replace it.  
1.1.2. The legislation relating to young offenders’ education in youth custody places duties and powers on all local authorities.  This includes the young persons ‘home’ LA (usually defined as the LA in which the person ordinarily resides) and duties on LAs with youth custody establishments located in their area (‘host’ LAs).  

1.1.3. The document includes:

· guidance for all local authorities across England in respect of their duties towards young people from their area who spend time detained in youth custody;

· guidance for local authorities with youth custodial establishments in their area to support them in exercising their additional responsibilities for securing education and training for children and young people in youth custody.  

· Guidance for all local authorities in relation to responsibilities for young people with special educational needs who spend time detained in youth custody and in relation to information transfer for young people who are detained in youth custody.

1.1.4. This document also includes:

· Policy context and new legislative responsibilities;
· National expectations for delivery of learning in youth custody; 
· Information about funding;
· The roles and responsibilities of the different partners and agencies involved in learning in youth custody.  

1.2. Statutory basis for the guidance 

1.2.1. Under sections 18A(7) and 562I of the Education Act 1996, local authorities in England must have regard to this guidance when exercising their functions relating to education and training for children and young people detained in relevant youth accommodation as set out in s18A and new Chapter 5A of Part 10 of that Act.  This includes education and training provision for 10-17 year olds (and some 18 year olds who have remained in youth custody because they are near the end of their sentence) who are detained in youth justice accommodation in the following establishments:
· Prison Service Young Offender Institutions for juveniles
 (Prison Service YOIs) 
· Private Young Offender Institutions (Private YOIs) 
· Secure Training Centres (STCs)
· Secure Children’s Homes (SCHs)
1.3. Audience

1.3.1. This document is intended for local authorities.  It is intended to support LAs in England in fulfilling their responsibilities towards learning for young people who are detained (either remanded or sentenced) through the youth justice system in youth custody.  

1.3.2. This document applies to LAs in England only; the ASCL Act 2009 includes similar legislation for Wales.  The Welsh Assembly Government will issue guidance for local authorities in Wales similar to the English guidance, but which is tailored towards the Welsh context.  However, this document does cover young people who ordinarily reside in Wales but who are detained in youth custody in England.

1.3.3. Other stakeholders with an interest in the education and training of young people who spend time detained in youth custody may also find this guidance useful.
1.4. Commencement timescales 

1.4.1. The majority of the legislation regarding education for young people detained in youth custody will commence from September 2010.  This includes the duty on home LAs to promote the fulfilment of young people’s learning potential whilst in youth custody and on their release, the duties on LAs to keep copies of young people’s statement of Special Educational Needs when they enter youth custody and to revive and review them on release, as well as the information sharing provisions, and the notification duties on Youth Offending Teams.  Therefore, much of the guidance in this document will apply to all LAs from September 2010.
1.4.2. Commencement of the duties on host local authorities will be phased in over time as soon as current contracting arrangements allow.  This will begin with Prison Service Young Offender Institutions (YOIs) from September 2010 (when current contracts for learning will transfer to the relevant host LAs).  This means that the contents of this guidance in relation to duties on the host LAs will apply towards all LAs with Prison Service YOI youth custody accommodation in their area from September 2010.  
1.4.3. It will apply towards other host LAs with private Young Offender Institutions, Secure Training Centres and Secure Children’s Homes as and when the new duties are commenced for their local establishments (dependent on the nature of the individual contracts).  These timescales will be confirmed in due course.
1.5. Associated guidance 

1.5.1. This document should be read in conjunction with:

· The ‘National Commissioning Framework’ (NCF) which forms the Young People’s Learning Agency (YPLA) statutory guidance for local authorities.  The NCF provides guidance on the overall commissioning and funding responsibilities of local authorities for young people aged 16-19, learners with learning difficulties and/or disabilities (LLDD) aged up to 25, as well as an overview of the commissioning process for education and training in youth custody (covering those aged mainly 10-17 and some 18 year olds near the end of their sentence).  The document can be found at: http://publications.dcsf.gov.uk/default.aspx?PageFunction=productdetails&PageMode=publications&ProductId=DCSF-00933-2009&
· The ‘REACT High Level Guide’  The Raising Expectations Action Programme, supported by the LGA, produced a high level guide for LAs about the changes for commissioning and funding of learning for young people following the ASCL Act 2009.  The document can be found at http://www.lga.gov.uk/lga/core/page.do?pageId=4920946
1.5.2. This guidance should also be read in conjunction with wider related guidance including:

· Directions and Statutory Guidance for Local Authorities on Information, Advice and Guidance Services for Young People [currently for consultation - to be added]
· Guidance for LAs on “Supporting young people with learning difficulties to participate and progress - incorporating guidance on learning difficulty assessments” [currently for consultation - to be added]
· Guidance for LAs on “Promoting the Educational Achievement of Looked After Children”.  This can be downloaded from http://www.dcsf.gov.uk/everychildmatters/safeguardingandsocialcare/childrenincare/educationalachievement/educationalachievement/
· SEN statement guidance [to be added]
2. Section 2 - Policy context and new legislative responsibilities

2.1. Policy context

2.1.1. The reforms in the ASCL Act 2009 for young people’s learning in youth custody represent a shift towards ensuring that the mainstream education sector takes responsibility for education and training for this group of children and young people.  
2.1.2. Prior to the provisions in the Act, children in custody were excluded from education legislation. The ASCL Act reverses this and provides specific new duties and powers in relation to education and training for this group of children and young people.  Copies of the Act are available from : http://www.opsi.gov.uk/acts/acts2009/ukpga_20090022_en_1
2.1.3. Inevitably, delivering learning to a group of young people of different ages, varying needs, and within the constraints of a secure environment, creates additional challenges.  We must recognise this, but at the same time we want to ensure that learning in custody is aligned as closely as possible with learning in the mainstream sector, whilst at the same time tailoring it to meet the needs of this particular group of young people.  We must ensure that young people who spend time in youth custody can expect high quality education and training which builds on their prior learning, is aligned with opportunities available to them on their release and fosters a consistent learning journey across their transitions.  We need to ensure that the same standards and progress is sustained in youth custody as occurs in the mainstream learning sector in the community.  

2.1.4. LAs, as the mainstream commissioners of children’s services and education services for all young people in the community, are well positioned to commission education in custody, and to ensure high standards in teaching and learning.  It is critical that LAs ensure that the educational needs of young people continue to be met upon their release into the community, in the context of their wider resettlement.  Local authorities are well placed to meet these needs within broader agendas including increasing community safety, sustainability, reducing first time entrants to the youth justice system and reducing reoffending.  
2.1.5. The changes which make local authorities responsible for learning in youth custody come at the same time as wider reforms in the education and training sector.  Reforms to the 14-19 curriculum will provide young people with an increased choice of learning pathways and with the forthcoming changes to raise the age of compulsory participation in education or training, this is critical in ensuring that young people are encouraged to engage and can find opportunities suitable to their needs and aspirations.  The government’s plans to raise the age of compulsory participation in education or training include young people in custody and in fact all people in youth custody are already expected to participate in learning whilst they are detained.
2.1.6. The reforms to make local authorities responsible for education and training in youth custody are also linked to the wider reforms in the ASCL Act 2009 which made LAs responsible for learning for young people up to the age of 19, as well as for learners subject to learning difficulty assessment up to the age of 25.  The changes to the provision of education and training in youth custody should be considered in the context of these wider reforms, although we must recognise that LAs will be responsible for securing provision for young people detained in youth custody, and that the Chief Executive of Skills Funding will be responsible for learning for persons aged 18 and over detained in young adult and adult custody.

2.2. Background to the youth justice system

2.2.1. The Youth Justice System covers England and Wales and only a minority of young people in the youth justice system spend time in custody (around 3%).  This equates to between 6,000 and 7,000 children and young people entering youth custody each year, with around 2,600 young people held in custody at any one time.  Currently these young people are held in 14 Young Offender Institutions, 4 Secure Training Centres, and 9 Secure Children’s Homes based in England, as well as a further 1 YOI and 1 SCH based in Wales.
2.2.2. Young people in custody are often a challenging group.  Many have complex needs and some have disengaged from school and further education by the time they enter custody and some have low levels of basic literacy and numeracy skills.  However, others have achieved well in school and need learning provision at the higher levels whilst in custody.  All young people in custody are expected to participate in learning whilst they are detained.  We must have high expectations for all young people in youth custody; custody can provide a stable environment for young people to engage in education and to make personal progress in improving their skills and achieving qualifications.  We must also ensure that a young person’s progress in custody is backed up by continued engagement and achievement on their release back into their home communities.  
2.2.3. Young people stay in youth custody for an average of only 3-4 months, although some stay for only a few days if they are, on secure remand (when they are awaiting trial).  Others, who have committed the most serious offences, may stay for several years.  However, different custodial establishments tend to have a different ‘average length of stay’ and this will have a bearing on the most appropriate education and training to be provided in the establishment.
2.2.4. Persons aged 18 and over who are remanded or sentenced to custody are detained in ‘young adult’ or ‘adult’ custody accommodation and are therefore not covered by this guidance.  The ASCL Act makes the Chief Executive of Skills Funding responsible for learning for this group of people when they are detained in ‘young adult’ or ‘adult’ custody in England.  This guidance does however make recommendations about the transfer of a person’s educational information for those who transfer from youth custody to a ‘young adult’ or ‘adult’ custodial establishment. 
2.3. Legislation regarding education for persons detained in youth custody

2.3.1. The following paragraphs provide an overview of the new legislation regarding education and training for children and young people in youth custody, although this is explained in greater detail, underpinned by guidance on what this means in practice, in the later sections of this document.

2.3.2. Prior to the ASCL Act, under section 562 of the Education Act 1996, the powers and duties of the Secretary of State, Welsh Ministers, parents and local education authorities under the Education Act 1996 (and those Acts read as one with that Act) did not apply towards children and young people detained pursuant to an order of the court .  This meant that the education of young people detained in youth custody (both those held on remand and those who were sentenced) was not regulated by the education legislation which applies to other children in mainstream. 
2.3.3. The ASCL Act reverses the effect of section 562 for children and young people detained in ‘relevant youth accommodation’ (otherwise known as ‘juvenile’, or ‘youth’ custody).  This brings this group of young people under education legislation for the first time meaning that the functions of local authorities, the Secretary of State, the Welsh Ministers and parents under the Education Act 1996 (and subsequent Acts read as one with this), will now apply towards those in youth custody (subject to any modifications made to those provisions in their application to detained persons by regulations made by the Secretary of State under the power in section 562A).  Some modifications are necessary because it will not be practical or desirable for all the duties imposed on parents, the Secretary of State and local authorities within the Education Act(s) to apply to this group of children and young people.  
2.3.4. The Education Act 1996 can be found at  http://www.opsi.gov.uk/acts/acts1996/ukpga_19960056_en_1
2.3.5. In addition, the ASCL Act 2009 inserts a new section (18A) into the Education Act 1996 which makes specific provisions for the education and training of children and young people in youth custody.  The following provides an overview of the new duties and powers created by the Act.
2.3.6. Section 18A creates a duty on local authorities with youth custody establishments in their area (which we shall call host LAs) to secure that enough suitable education is provided to meet the reasonable needs of children and young people subject to youth detention.  The YPLA will provide host LAs with designated funding to support the fulfilment of these duties.

2.3.7. Section 562E provides host LAs with a duty to ensure that all young people detained in youth custody in their area are assessed for their literacy and numeracy skills (unless they are already satisfied that they have evidence of the person’s literacy and numeracy skills).  
2.3.8. For young people with statements of Special Educational Needs (SEN) in place prior to entering custody, Section 312A provides that their statements must be ‘put on hold’ during their time in custody; Section 328(5) requires that a statement must be revived and reviewed on the young person’s release by the authority responsible for maintaining it.  However, whilst the young person is in youth custody, the relevant host LA is required by Section 562C to use their ‘best endeavours’ to secure that appropriate education provision is made which will usually be provision corresponding to that specified in the person’s statement. In fulfilling this duty, the host LA may need to commission additional specific provision and, in this scenario, the host LA will be able to recoup the cost of delivering this provision from the LA in whose area the young person belongs. 
2.3.9. Section 562B creates a duty on the child or young person’s home LA (i.e. usually the authority where they ordinarily reside and which is ordinarily responsible for them) to promote the fulfilment of the young person’s learning potential whilst they are in custody and on their release.  This is an ‘individually owed’ duty and is similar to one already placed on local authorities towards those children they look after under the Children Act 1989.  The duty in new section 562B does not apply to those children who are ‘looked after’ by an authority in order to avoid confusion over responsibilities for this small group of children.
2.3.10. These duties are underpinned by a range of provisions (in particular, Sections 562H to G) regarding education information transfer so that LAs can ensure that they have the information needed to make provision for the young people and will help ensure that young people’s learning records follow them through the system, and are used to ensure their needs can be quickly identified and provision can be appropriately adapted and that they can receive consistent learning provision across their transitions.

2.4. Clarification of legislative requirements for children subject to orders under section 25 of the Children Act 1989
2.4.1. The new subsection 562(3) of the Education Act 1996 inserted by the ASCL Act clarifies that section 562 does not operate in relation to looked after children who are provided with secure accommodation under section 25 of the Children Act 1989 (i.e. young people in custody for ‘welfare’ reasons).  Section 25 covers children who are the subject of court orders allowing the local authority to restrict their liberty because they would otherwise be at risk of suffering significant harm or they present a risk to others.  
2.4.2. Therefore, looked after children placed in secure accommodation under section 25 of the Children Act 1989 are not subject to the provisions set out in the new sections 18A and chapter 5A of the Education Act 1996 to which this guidance applies.  Instead local authorities duties under the Education Acts towards these children are exactly the same as to other children, including other looked after children, in their area. 
2.4.3. Section 25 of the Children Act 1989 can be found at http://www.opsi.gov.uk/acts/acts1989/ukpga_19890041_en_1
2.5. Definition of home and host local authorities
2.5.1. Host local authorities: A host LA is defined, for the purposes of learning in youth custody, as the LA in which the youth custodial establishment is located.  This means that there are currently 22 host LAs across England.  These host LAs will be responsible for securing education and training for persons detained in youth custody in their area (regardless of where they usually reside), and will receive dedicated funding from the YPLA to be used exclusively for this purpose.  

2.5.2. Home local authorities: The definition of the home local authority is the LA where the young person is ordinarily resident
 or, in relation to a child or young person who immediately before their detention was or, at any time since then, has been looked after by an authority under the Children Act 1989, the LA that is or was most recently looking after the person.  
2.5.3. The home LA will not have any direct responsibility for the commissioning of education or training for young people in custody, however they will have a duty to promote the fulfilment of the person’s learning potential whilst in custody and on their release.  

2.5.4. In some cases, the home LA and host LA will be the same. In such cases, the LA will need to fulfil both duties set out above for home and host LAs.  It means that the LA would be responsible for commissioning learning for all young people detained in youth custody in their area (regardless of where the young people are from) and will also be responsible for ‘promoting the fulfilment of the person’s learning potential’ for the young people from their area.  
3. Section 3 - Guidance for host LAs: Commissioning suitable provision
3.1. Overview

3.1.1. This section applies to host local authorities – i.e. those with “relevant youth accommodation” in their LA area.   “Relevant youth accommodation” is defined in new section 562(1A) of the Education Act 1996 (inserted by the ASCL Act) and includes ‘juvenile’ or ‘youth’ secure accommodation in Young Offender Institutions (managed by both public and private operators), Secure Training Centres and youth justice beds only (not welfare beds) in Secure Children’s Homes.  This therefore covers children and young people detained in youth custody (including those on remand and those who are sentenced) aged 10-17, as well as some 18 year olds who remain in youth custody because they are near the end of their sentence and have therefore not been moved to ‘young adult’ or ‘adult’ prison.  

3.1.2. Persons aged 18 and over held in ‘young adult’ custody in YOIs or in adult prison will have their learning commissioned and funded via the Skills Funding Agency (SFA).  It is possible that a young person under the age of 18 can be held in ‘young adult’ custody accommodation in YOIs, or ‘adult’ prisons, in which case their learning would be funded and commissioned by the Skills SFA while they were detained in this accommodation (however this is a rare occurrence and happens when a young person’s behaviour is so challenging that they cannot be managed in the youth custody estate).  In this scenario, the person’s learning would be provided by the Chief Executive of the SFA. The SFA must adhere to guidance issued by the Secretary of State and this includes guidance relating to the provision of learning for any young person aged under 18 who is placed in ‘young adult’ or ‘adult custody.  This guidance can be found at [to be added].  Further guidance on the transfer of educational information about persons transferring from the youth justice secure estate to ‘young adult’ or ‘adult’ custody can be found in section 5 of this document. 

3.1.3. Initially the new legal responsibilities related to the commissioning of learning provision for children and young people detained in youth custody will be implemented only in Prison Service YOIs, from September 2010.  The legal commissioning responsibilities will be commenced in the other youth custody establishments as soon as current contract arrangements allow and relevant host local authorities will be notified of this.
3.1.4. In the event that new youth accommodation is created the LA’s legal responsibilities towards commissioning of education and training for young people will be in place from the outset. 

3.2. Legal Responsibilities 

3.2.1. The new section 18A of the Education Act 1996 places a duty on LAs in England with relevant youth accommodation in their area (host LAs) to secure that enough suitable education is provided to meet the reasonable needs of the children and young people held in those establishments.  LAs must also secure that enough suitable training is provided to meet the reasonable needs of young persons over compulsory school age detained in those establishments.  

3.2.2. In determining whether education or training is suitable to meet a person’s reasonable needs, Section 18A(2) requires the authority to have regard to the following:

· the persons’ ages, abilities and aptitudes;

· any special educational needs or learning difficulties they may have;

· the desirability of enabling persons to complete programmes of study or training which they have begun;
· any relevant national curriculum, and the desirability that education received should be comparable with that which they could be expected to receive if they were attending a school or institution implementing a relevant curriculum;
· The desirability of the core and additional entitlements being satisfied for those young people over compulsory school age but under the age of 19 who have elected for them.
3.2.3. Host LAs must ensure that all young people detained in youth custody in their area are assessed for their literacy and numeracy skills as soon as reasonably practicable after the beginning of the person’s period of detention (unless the LA are already satisfied that they have evidence of the person’s current literacy and numeracy skills).  
3.2.4. LAs must also ensure that any learning providers engaged by them to deliver education and training in youth custody are required to have regard to any information provided by a person’s home LA under section 562F of the Education Act 1996 when making any determination as to the education or training to be provided to a person.  This means that if the person’s home LA provides educational information about the young person, then the host LA’s learning provider in custody must have regard to this when making any determination as to the education or training to be provided to that person.
3.3. Background to the Secure Estate for Children and Young People  

3.3.1. There are currently 27 custodial establishments in England which meet the definition of “relevant youth accommodation” and these are based in 22 different local authority areas.  This includes 14 YOIs, 4 STCs and 9 SCHs.    Further detail on the establishments is set out in Annex 2 of this document.  
3.3.2. The Youth Justice Board (YJB) is actively reconfiguring the children and young people’s estate in line with its Secure Estate Strategy.  As a result, the number of beds in an establishment and/or its function can change. Similarly, entire establishments can be de-commissioned and new establishments can be built, such as the new YOI planned for 2012 in Leicestershire County Council’s area.  In the event of future changes in the secure estate, the allocation of funding and support from the YPLA will be modified to reflect any changes. 
3.3.3. Places for children and young people in the secure estate are commissioned by the YJB.  Therefore, the YJB determines the physical composition of the estate, including the type and number of establishments, the location, and the number of places (or ‘beds’) purchased. The YJB also specifies the overall requirements for how establishments should be run and what services should be delivered to young people through its operating specifications, Service Level Agreements (SLAs) and contracts with its custodial providers.  The YJB works collaboratively and actively with its custodial providers to monitor delivery, ensure compliance with its contracts, to ensure the overall safety and effectiveness of establishments, and to foster continuous improvement of services in order to achieve positive outcomes for children and young people. 
3.3.4. The YJB will continue to have an interest in the learning provision commissioned by the host LA and the quality of delivery, as education forms an important part of the overall service in custody.  Host LAs will need to work in partnership with the YJB to ensure a coordinated and aligned approach to commissioning which ensures the safe and effective operation of establishments.  This is in relation to both commissioning new secure accommodation for young people, as well as the ‘business as usual’ commissioning cycle.  
3.3.5. Host LAs will need to work collaboratively with custodial providers.  Education and training provision is an integral element of the overall operation of custody establishments.  The delivery of education and training provision is likely to impact on reoffending rates, and impacts on the establishment’s wider regime and the ability of the custodial establishment to safeguard young people.  Similarly, the custodial operator leads on related activity which supports and underpins the education provider’s performance, including for example, sentence planning and timetabling, and ensuring young people get to their lessons on time.  The host LA will therefore need to work collaboratively with the custodial provider through all stages of the commissioning cycle. 

3.3.6. The host LA will also need to work collaboratively with the YPLA who will have a role in ensuring a level of national consistency in services across the country.
3.4. Guidance on how this should be delivered
3.4.1. Host LAs will need to commission learning provision for children and young people detained in youth custody in their area.  They will be responsible for all aspects of the commissioning process, including needs analysis, planning, funding, procuring and monitoring the provision of education and training services.  The focus of host LAs’ new role as commissioner should be achieving better outcomes for young people detained in youth custodial establishments in their area.  
3.4.2. Host LAs will need to commission a range of provision in youth custody which is capable of being adapted to meet the likely needs of the young people who are/will be detained in their area.  We expect that host LAs will choose to appoint learning providers to deliver learning in youth custody and these providers will need to tailor the offer commissioned by the host LA to, as far as possible, meet the needs of the young people in the establishment at any given time.
3.4.3. Dedicated funding for learning and skills provision will be routed from central government, through the YPLA, to host LAs in the form of a grant. The Government Statement of Priorities for the YPLA and the Grant Letter to the YPLA will set out high level requirements and funding levels for learning in youth custody and the YPLA may pass conditions of funding on to host LAs.  Host LAs will therefore need to adhere to any specific requirements about learning in youth custody detailed by the YPLA through the conditions of grant.  
3.4.4. From September 2010, LAs with Prison Service YOIs in their area will inherit existing contracts for the provision of learning in youth custody from the YPLA.  Therefore host local authorities will need to adhere to the terms and conditions of the existing contracts for the duration that the contract is in place.  These contracts are currently known as the Offender Learning and Skills Service (OLASS) contracts and are scheduled to run until the end of July 2012, with an option to extend them for a further 2 years.  .The host LAs will need to continue with the existing OLASS contracts until at least the end of the commissioning year 2010/11.  The LAs may then wish to consider whether to continue with the current contracts or whether to terminate the contracts and to re‑commission provision for the coming academic year.  If host LAs chose to break the current contracts, they will need to terminate them in accordance with the terms of the contract, and this includes providing a minimum of three months’ notice to the current providers.

3.4.5. It is planned that funding will be given to host LAs in annual grants, although subject to local arrangements, there is nothing to prevent LAs appointing contracts for longer than one year should they wish to.  However, for any arrangements that are anticipated to last for longer than one year, host LAs should build in an annual review of provision to ensure that the planned provision continues to be appropriate to meet the existing and anticipated needs of young people detained in their area. 

3.4.6. Within the framework of the detailed guidance set out below, host LAs are able to use their discretion in how they exercise their legal duties.  In most cases, we expect that the host LA will lead on the commissioning of learning provision in the youth custodial establishments in their area. However, host LAs could also choose to work with a different LA, or for example, a consortium of LAs, or a sub-regional or regional grouping (subject to the agreement of relevant parties).  A different LA (or consortium, or ‘grouping’) could therefore act as the ‘lead LA’ or ‘lead grouping’ in terms of managing the commissioning process for learning in custody.  However, in this scenario, each host LA would be legally responsible for fulfilling their duties under the ASCL Act and would need to ensure that the arrangements made by the ‘lead LA’ or ‘lead grouping’ fulfil the requirements set out in legislation.  The remainder of this guidance document is drafted on the basis that the host LA is directly commissioning provision in youth custody, although subject to consortium or grouping scenario outlined above this could be substituted for the ‘lead LA’ or ‘lead grouping’.
3.5. The commissioning process
3.5.1. Recently published guidance for Children’s Trusts [link to be added] sets out what good commissioning looks like, and the commissioning of education for young people in custody should be governed by the same general principles.  Host local authorities should adopt a model of commissioning which is recognised by all partners; which covers the overall process by which services are planned, investment decisions agreed, delivery ensured and effectiveness reviewed so that outcomes are continually improved; and which is conducted within the strategic framework provided by the Children and Young People’s Plan.

3.5.2. The host LA will need to work in partnership with a range of relevant stakeholders in commissioning learning provision in youth custody and this should build on existing partnership arrangements.  The host LA will need to ensure they have a partnership with the custodial operator, the learning provider delivering in custody and they should also involve the YJB (who are responsible for commissioning the wider regime in custody) and the YPLA.  Host LAs should ensure this provides a forum for all partners to meet regularly in order to manage and monitor delivery.  

3.5.3. For host LAs inheriting existing contracts for learning in youth custody, the host LA should seek to build on the existing partnership arrangements.  Under the existing contracts, which prior to September 2010 will be held by the YPLA, local YPLA staff have formed partnerships with custodial staff, and the learning provider they contract with (and local YJB staff) to monitor and manage learning delivery in custody.   Partnerships have developed ‘local partnership agreements’ to set out their respective roles and responsibilities and to aid joint working.  Host LAs inheriting the existing contracts have already become involved in the existing partnership arrangements. 
3.5.4. When commissioning provision in youth custody, host LAs will need to make a range of provision available to maximise the likelihood of young people being able to access courses appropriate to their needs and wishes, and continue with courses they have been engaged with prior to their detention or transfer across the secure estate.   The legislation specifically requires that host LAs, when commissioning education and training provision, must have regard to ensuring that young people are able to continue courses they have already begun (when this is in the person’s best interests).  
3.5.5. Expectations for the provision that host LAs should commission for young people detained in youth custody is provided at the end of this section.  This takes into account the legislative requirements.  
3.6. The commissioning cycle
3.6.1. It is expected that a commissioning cycle for the commissioning of learning will include the following elements:
Developing a specification for provision
3.6.2. LAs will need to conduct a needs assessment, using a range of information and data, to inform development of a specification for the learning provision that will most likely meet the needs of the young people who will be detained in custody in their area during the year.  The LA will need to gain a comprehensive understanding of the function of the establishment, the population detained there, the wider operational requirements for the establishment, the wider regime activities, the available classrooms and workshops and the amount of provision required to ensure appropriate levels of provision, which is integrated with wider regimes, etc.   
3.6.3. The host LA will need to work in partnership with a range of stakeholders to compile this information, including the learning and skills provider, custodial provider, YJB, YPLA, and IAG services.  The specification will also need to adhere to the requirements in the legislation and the ‘National Delivery Framework for Learning in Youth Custody’ [The Offender Learning Journey to be refreshed].   The findings from the needs assessment will then need to be balanced against local, regional and national priorities and budget to develop a specification for the service to be provided in custody.  The views of the custodial provider and the YJB should inform and be reflected in the specification to ensure that the education provision commissioned can be fully integrated into the wider custodial regime. 
Assessing the market and best options for delivery 
3.6.4. LAs will need to understand the provider market for delivering education services in custody and should map and engage with current and potential providers. The YPLA can facilitate this process through their regional and national oversight of the system.  LAs should play a role in developing the market for the provision of education and training in custody with the aim of driving up quality and standards.  The LA should consider the best delivery model, including for example delivering the service directly by employing teachers and tutors, through to procuring a provider or consortium of providers, including schools, colleges, private providers and/or third sector providers.  LAs should encourage the involvement of third sector organisations who often have a wealth of expertise in this sector.  Consideration should also be given to the use of volunteer schemes and employer schemes to support young people’s learning in custody.  
Delivery, including agreeing commissioning plans and purchasing provision

3.6.5. Host LAs will need to work in partnership with the learning and skills provider and the establishment locally, as well as commissioning partners regionally and nationally (the YPLA and the YJB) to ensure delivery. This may need to cover any issues relating to the physical provision within the establishment, negotiation with the establishment of the number of classes offered, sizes and frequency, the ‘curriculum mix’ and timetable, including how the learning and skills provider will be integrated within the establishment. 

3.6.6. The host LA will need to develop a plan for purchasing provision (the commissioning plan) which aligns with the wider local authority’s protocols and requirements and delivers a service to meet the identified needs.  The LA will need to consider how the procurement process will be managed, and how key partners will be involved, including for example the relevant custodial provider YJB and YPLA, for example this might include forming part of the evaluation panel.
3.6.7. The commissioning plan should be agreed with the YPLA.   The plan should be included in the LA’s wider commissioning planning processes for education and training and will therefore need to be agreed by the Children’s Trust, Sub-regional Group, and the Regional Planning Group as part of the wider planning process.  

3.6.8. Although the YPLA will provide funding for the provision in youth custody, the LA should also consider utilising wider funding sources such as those available locally or nationally for innovative practice or pilots, including European Social Funding where applicable. 

Management and Monitoring

3.6.9. The host LA will need to put in place formal processes for managing and monitoring the education service delivered in custody, through partnership arrangements with the establishment and the learning provider.  LAs should set up processes for monitoring the quality of the education provision delivered to young people in custody and ensuring it is meeting their needs.  
3.6.10. The YPLA will require that host LAs report a set of performance data on a monthly basis. The purpose of this data will be to allow the YPLA to monitor national delivery and to help inform future commissioning.  Therefore the YPLA will require host LAs to ensure their appointed learning providers in custody report performance to the SFA shared data service using the Individualised Learner Record (ILR) data arrangements (5 data returns per year) and that they report to the YPLA via the monthly Individualised Numerical Upload (INU)/Youth Offender Learning 1 (YOL1) returns.  Host LAs will need to use the performance data to monitor delivery.  
3.6.11. Ofsted and Her Majesty’s Prison Inspectorate will continue to inspect the provision of education and training in youth custody to foster continued improvement in provision.

3.6.12. The YPLA will have a power to intervene if it is satisfied a host LA is failing or is considered likely to fail to perform its duties regarding the provision of learning for children and young people detained in youth custody.  It is expected that this would be used only in exceptional circumstances.
3.7. Expectations for delivery of learning in youth custody

3.7.1. This section provides the expectations for the delivery of learning in youth custody, which host LAs will need to consider within their commissioning plans for provision in youth custody.  
3.7.2. Participation in learning
· All young people detained in youth custody, who are in a position to do so are expected to participate in education or training, however there may be some exceptions for young people who are unable to do so because for example they need to complete substance misuse detoxification programmes or they have court appearances or legal visits etc.
3.7.3. The curriculum
· Provision in custody should, wherever possible and appropriate to the needs of the young people, dovetail with the national curriculum for children of compulsory school age thereby ensuring that young people in custody have similar opportunities to those young people that are educated in the mainstream sector.  However, children in youth custody have a mix of very complex needs and that in order to meet those needs sometimes flexible provision which falls outside of the national curriculum may need to be provided. For example, this may include ‘re-engagement’ provision which can be an important first step in re-engaging young people in learning.

· Provision in custody for young people aged 14-19 should be aligned to the 14-19 curriculum reforms.  There should be a focus on delivering the ‘core entitlement’ and on delivering courses which contribute to ‘Foundation Learning’.  Provisions should continue to be adapted to accommodate any changes under the 14-19 curriculum reforms which come into effect after the publication date of this guidance.

· Whenever practical and appropriate, we expect LAs to consider whether any diploma courses and qualifications can be offered in youth custody.  We expect that all establishments will be able to support elements of learning which contributes to diploma courses in certain subjects and this should be considered in commissioning. 

· LAs should consider whether they can provide learning which contributes towards the achievement of Apprenticeships programmes.
· The delivery of vocational based courses which lead or contribute to the achievement of nationally recognised qualifications should be encouraged and in many cases this may be able to be linked to the running of custodial regimes (e.g. catering and industrial cleaning courses).

· For young people for whom it is appropriate, provision should be available at level 3.

3.7.4. Accreditation
· Provision should contribute to recognised accreditation and achievement of national qualifications, although it is recognised that for some disengaged young people, wider non-accredited provision may also be needed.  

· The use of modular courses and accreditation should be encouraged to help ensure that young people’s learning can be ‘banked’ and their achievements can be transferred with them so that they can continue building on their course of study and prior achievements in their next place of learning (whether that is on their release or in a different custodial establishment). 

· Provision can include distance learning and e-learning when the young person is supported appropriately to participate in this type of learning.  This could include continued support from a tutor from the person’s home community and school/college to help them continue their existing course of study/qualifications wherever possible.

· Provision should also include arts and enrichment activities, and embedding of education and links to qualifications within this (e.g. literacy and numeracy, etc). 
3.7.5. Integrated timetabling
· In commissioning learning provision in custody, LAs should work to encourage and support the use of “integrated timetabling” to ensure that education activities are fully embedded into the wider custodial regime.  

3.7.6. Ensuring provision meets the needs of young people staying for both short and long periods of time 

· Provision should be available to meet the needs of young people on short periods of remand or short sentences, for example for less than two months, as well as those with longer sentences.  For instance we expect the local authority to commission provision which can assist in developing young people's functional skills in short periods, as well as engagement-based programmes which seek to motivate and engage young people with the desire to learn further.  This should specifically include literacy and numeracy courses which should be arranged so that young people on short stays can benefit from this provision. 
3.7.7. Assessment of learning needs 

· Host LAs should ensure that providers assess young people’s educational needs.  This should build on the educational information available from the young person’s home LA or prior learning providers, as well as evidence from any prior educational assessments.
· The host LA must ensure that all young people are assessed for their literacy and numeracy skills (unless the local authority is satisfied that they already have evidence of the person’s current literacy and numeracy skills).  This should usually occur within 2 weeks of the young person entering custody, unless the young person’s personal circumstances mean this is inappropriate (e.g they need drug rehabilitation before they can be assessed etc).  Repeat assessment of young people’s skills should be avoided where this is unnecessary (because for example, results from a recent assessment are already available).  Repeat assessments are generally thought to be de-motivating for young people and should therefore be avoided wherever possible.

· Information from assessments and the person’s learning records should be used to inform any decision made on the particular learning to be provided to the person.  This should also feed into the young person’s learning plans and sentence planning.

3.7.8. Provision for young people with SEN/LDD

· LAs must ensure that they commission provision which is capable of meeting the needs of young people with a wide range of SEN and LLDD needs.  This should include the provision of Special Educational Needs Coordinators (SENCOs) and Learning Support Assistants (LSAs).   
3.7.9. Screening for SEN/LDD

· LAs should ensure that their learning providers in youth custody use tools to screen for indicators of learning difficulties and disabilities.  Where indicators LDD have been identified, providers should be required to use further assessment tools to further understand the person’s needs and to inform the learning provision and support they receive. 

· Any prior information or information resulting from an assessment in custody which provides information about the person’s SEN/LLDD should be recorded in the person’s learning plan.  It is good practice that where a young person has LDD needs identified, this is explained to the person and they are appropriately supported to help them realise the impact this may have had on their prior learning etc and how they will be supported while learning in custody.  
3.7.10. Communication needs

· LAs should require their providers to consider the needs of young people with communication difficulties and should consider how their needs are best supported. It is expected that speech, language and communication needs of the secure estate population in their area will be a consideration for host LAs commissioning provision.  

3.7.11. Integrating education and training with Information, Advice and Guidance (IAG) services

· Host LAs already have legal responsibilities in the Education and Skills Act 2008 for the provision of IAG/Connexions services for young people in custody.  It is important that host LAs commission learning provision in youth custody that aligns with their commissioning of IAG services in custody to deliver an integrated service which meets the needs of those young people detained in their area and fulfils the LA’s legal responsibilities (including the responsibilities for IAG under the Education and Skills Act 2008.  [DN: link to new IAG guidance].  The IAG service forms an important link in helping to assess young people’s learning needs and to identify both relevant learning programmes during their stay in custody, and programmes for them to continue their learning on their release.  IAG services should help ensure that the learning young people receive in custody is linked to the likely opportunities available to them on their release.  IAG services must be integrated with assessment, development of Individual Learning Plans and sentence planning.  Provision should also integrate with CareersWales IAG services for young people held in custody who are from Wales.
3.7.12. Use of ‘Release on Temporary License’ (ROTL)/’Mobility:’  

· Subject to sentence requirements and passing risk assessments, some young people in custody can be eligible for ‘day release’ from custody for the purpose of engaging in opportunities in the local community to develop their skills and/or to prepare for resettlement.  This can include, for example, attending a local college course, or undertaking work experience locally.  This can be a very valuable mechanism to promote learning and achievement and effective resettlement, and LAs should consider and encourage this.  LAs can achieve this through encouraging their designated learning providers to encourage and accommodate this.
3.7.13. Support for young people who speak English as a second language

· Support should be provided for young people who speak English as a second language.  Speaking English as a second language does not fall within the definition of a ‘SEN’, but the host LA is obliged to secure provision in order to meet their ‘reasonable needs’, as detailed in Section 18A of the Education Act 1996, and therefore support for this group of young people must be provided.  
3.7.14. Support for young people from Wales

· For young people from Wales who are held in custody in England, support should be provided to enable them to engage with the Welsh educational curriculum.  This includes support for those young people whose first choice would be to learn, converse and write in the Welsh language.  
4. Section 4 - Commissioning for young people with Special Educational Needs (SEN) or learning difficulties or disabilities 
4.1. Overview  

4.1.1. This section applies to both home and host local authorities and describes LA’s duties in respect of all young people in youth custody with special educational needs (SEN) or learning difficulties or disabilities (LDD), including those who have statements of SEN immediately prior to entering youth custody.  The term SEN is generally used to refer to young people aged pre-16 who have special educational needs (and by definition these young people have learning difficulties or disabilities) and the term LDD is generally used for those post-16s in the further education and training sectors).  Therefore both terms are used throughout this document.  This section of the document also covers children and young people with suspected but as yet unidentified SEN or LDD.  

4.2. Legal responsibilities

For young people with SEN or LDD, but without statements or learning difficulty assessments:

4.2.1. For young people in custody who have SEN or LDD but who immediately prior to their entering custody did not have a statement of SEN, the host LA has an overarching duty when securing ‘suitable provision’ in youth custody, to have regard to any special educational needs or learning difficulties the persons may have.  This means that the host LA, in securing learning for young people in youth custody, must ensure that provision is capable of meeting the needs of young people with special educational needs and learning difficulties.  This duty will apply for host LAs when they begin their new commissioning functions for education in youth custody under the Education Act 1996 (as amended by the ASCL Act 2009).
4.2.2. New section 562H of the Education Act 1996 places a duty on the host LA to inform the person’s home LA on their release, if they believe the person has special educational needs or a learning difficulty which should be assessed.  Again this will apply for host LAs when they begin their new commissioning functions for education in youth custody under the Education Act 19996 (as amended).

4.2.3. Local authorities have the power to conduct learning difficulty and disability assessments (s139a assessments) for young people in youth custody.  
For young people with SEN statements immediately prior to entering custody:

4.2.4. The ASCL Act inserted a new section 312A into the Education Act 1996 and amended section 328 of that Act.  New section 312A suspends part 4 of that Act while a person is detained in relevant youth accommodation.  This means that the local authority that was maintaining a SEN statement for a child or young person before they were detained should treat the statement as being ‘on hold’ during the time that the person is detained in youth custody.  The authority is required under s562C(2) to keep the statement while the person is detained.  This will apply for all young people in youth custody (regardless of where they are detained) from September 2010.  
4.2.5. New section 312A and the amendment to section 328 also provide that a child’s statement of special educational needs, which was maintained before the person’s detention, must be revived and reviewed on their release by the LA responsible for maintaining it, if the young person is one for whom it is still responsible for the maintenance of a statement (that is, the young person is still of compulsory school age or is over that age and has not yet reached 19 but is still registered at a school).  Where a new authority becomes responsible for the child under part 4 of the Education Act 1996 on their release (i.e. an authority other than the one responsible for maintaining the statement prior to their detention), the old authority must transfer the statement to the new authority and from the child’s release the statement is treated as being maintained by the new authority.  This will apply for all young people in youth custody (regardless of where they are detained) from September 2010.  It is good practice to begin the process of reviewing the person’s statement prior to the person’s release.   

4.2.6. In addition, the new Chapter 5A in Part 10 of the Education Act 1996 confers a range of new duties on home and host local authorities in respect of persons detained in youth custody for whom an LA was maintaining a statement of special educational needs prior to their detention.  
4.2.7. Section 562C requires the host LA to use its ‘best endeavours’ to ensure that appropriate special educational provision is made for the person whilst they are in juvenile custody.  It requires that this must be either the special educational provision specified in the person’s statement, or provision corresponding as closely as practicable to that specified in the statement.  If the provision specified is no longer considered appropriate, such provision as reasonably appears to the authority to be appropriate to meet the person’s needs should be provided.  This might be the case, where for example a young person has had a statement for a number of years and has recently been re-assessed – indicating that their needs have changed, but where the statement has not yet been amended before the person entered custody.  This will apply for host LAs when they begin their new commissioning functions for education in youth custody under the ASCL Act (for young people in Prison Service YOIs this is from September 2010).

4.2.8. Regulations made under section 207 of the Education Act 2002 (as amended within the ASCL Act), will enable host LAs to recoup the cost of making appropriate special educational provision for a person under new section 562C, from the authority in whose area the person belongs.  This means that host LAs will be able to recoup the costs of delivering any additional specialist provision to meet the needs of young people as set out in their SEN statements, where additional provision has been necessary.  This will apply for host LAs when they begin their new commissioning functions for education in youth custody under the ASCL Act (for young people in Prison Service YOIs this is from September 2010).

4.2.9. Section 562C also requires that the LA which was maintaining the person’s statement prior to their detention must keep a copy of the statement while the person is detained.  In addition the LA responsible for maintaining the statement must revive and review it on the person’s release (as required by amendments to part 4 of the Education Act 1996 in the ASCL Act).  This will apply for all young people in youth custody (regardless of where they are detained) from September 2010.  

4.2.10. Section 562D simply allows an authority to supply goods and services to the host LA or the actual person providing the special educational provision. This will apply for all young people in youth custody (regardless of where they are detained) from September 2010.  

4.2.11. Section 562G makes provisions to ensure that relevant LAs are aware when a young person is in custody and previously had a statement of SEN, so that the authorities can fulfil their new duties in relation to these young people.  It requires the home LA where they are aware, to notify the host LA if the young person had a statement prior to entering custody and where they were the authority previously maintaining the statement, to transfer a copy of the person’s statement to the host authority.  If the home LA is aware that another local authority was maintaining a SEN statement for the person prior to their detention, the home LA must notify the host authority of this fact and the identity of this LA.  This will apply for all young people in youth custody (regardless of where they are detained) from September 2010.  

4.2.12. It also provides that any authority that was maintaining a person’s statement prior to their detention must, on request by the host LA, send a copy of the statement to the host LA.  On the person’s release, the host LA must inform the home LA (and if different, the authority which prior to the person’s detention was maintaining the person’s statement) of the person’s release.   Also if the home LA are not the authority which prior to the persons detention was maintaining the person’s statement, the host LA must inform the authority that the person had a statement and which LA was maintaining it.

4.2.13. Section 562G also provides that LAs need not make notifications of any matter of which they are already aware or to send copies of any statement to an LA which already has a copy of it.

4.2.14. To facilitate the above legal requirements, new provisions created by the ASCL Act allow for the transfer of educational information from a young person’s previous education provider to the home and host LA.  This includes any information relating to a young person’s special educational needs, including their SEN statement.  Further details and guidance on the transfer of educational information is set out in section 5 of this document.
4.3. Guidance on how this should be delivered

Meeting the needs of all children and young people with SEN or learning difficulties
4.3.1. The host LA, in their commissioning of provision in youth custody, must secure a range of education and support which is capable of meeting the needs of young people with varying degrees of SEN and LDD.  Host LAs should then require their learning providers to ensure that young people with SEN or LDD in youth custody receive appropriate provision and learning support to meet their needs.  

4.3.2. Host LAs should require that their learning providers in custody ensure that all young people in custody are screened for SEN/LDD.  For most young people this should be during the first 2 weeks of their time in custody, or whenever is most appropriate for the young person given their personal circumstances and wider needs.  Host LAs should ensure that the information from the screening process feeds into their learning plan and the learning provision and support which they receive.

4.3.3. Where screening tests identify that young people have complex SEN or LDD needs, LAs should require that their providers use further assessment tools in order to be able to identify the young person’s range of needs and use this to inform the provision and support to be provided for the person.

Young people without identified SEN but who on release may require a statutory SEN assessment 

4.3.4. Host LAs must notify the person’s home LA, on the person’s release, if the host LA considers that the person may need a statutory SEN assessment.  Therefore, host LAs will need to require that their providers identify young people who they consider may have SEN needs warranting an assessment on their release and must inform the home LA of this fact on their release (through the transfer of the person’s learning records).  The home LA on receiving this information should then make appropriate arrangements to ensure the child receives a statutory assessment (as detailed in wider ‘mainstream’ guidance for SEN.  Where the home authority are not the authority responsible for the child on their release under part 4 of the Education Act 1996, the home authority should ensure that the authority now responsible for the child is aware that a SEN assessment may be required.

For young people with SEN statements immediately prior to entering custody:

4.3.5. A local authority that was maintaining a statement for a person immediately prior to the person being detained must, during the person’s period of detention, treat the statement as if it is ‘on hold’, retaining a copy of the person’s statement whilst they are detained in custody and, subject to meeting the usual requirements for a statement, reviving and reviewing it on the person’s release.  
4.3.6. In the unlikely event that a young person under the age of 18 is held in ‘young adult’ or ‘adult’ custody (this occurs very rarely, for example, when a young person’s behaviour cannot be managed in a youth establishment) the local authority responsible for maintaining a copy of the statement immediately prior to detention should keep a copy of the statement in case the person is returned to youth custody, in which case their obligations under Section 312A and part 4 of the Education Act 1996 may arise on the person’s release.  
4.3.7. For young people with SEN statements immediately prior to entering custody, host LAs must use their best endeavours to deliver provision to meet the person’s needs as set out in their SEN statement.  Host LAs will need to consider whether the menu of provision and support they have commissioned to be delivered in custody is enough to meet the person’s needs, or whether they need to commission additional support/provision to meet the person’s particular special educational needs.  In fulfilling these responsibilities, the host LA will need to deliver the special educational provision specified in the person’s statement, or provision corresponding as closely as practicable to that specified in the statement.  
4.3.8. The host LA may decide that the provision specified in the person’s SEN statement is no longer appropriate because, for example, the statement was drawn up a long time ago and a more recent assessment of the person’s needs has revealed that their needs have changed and that they therefore require different provision and support from that specified in the statement.  In the event that the provision specified in the statement is deemed no longer appropriate, LAs should determine what provision is needed and should take into account the person’s wider educational records and other relevant considerations, for example, the views of the young person and their parents/carers.
4.3.9. Host LAs must ensure that their appointed provider(s) in custody are informed that the young person has a SEN statement and that a copy of the statement is passed to them.  They should require that the provider in custody ensures that teachers working with the person are aware of the person’s SEN statement.
4.3.10. Host LAs should seek to ensure consistency in SEN support for the person wherever possible.
4.3.11. If the existing education provision and SEN support commissioned by the host LA is insufficient to meet the needs of person’s with SEN statements, LAs will need to commission further provision for the person and can recoup the cost from the LA in whose area the person belongs.  The host LA should recoup these costs in the usual manner as occurs for SEN provision linked to statements in the community when this is provided in a different local authority area.
4.3.12. Home LAs have the power to supply goods or services meaning that, for example, the home LA could agree that the young person could continue to use special equipment used by the young person whilst they are in custody and their education is being commissioned by a different LA.  Home LAs should encourage this wherever practicable and in the best interests of the young person, and host LAs should encourage their providers to facilitate this whenever it is in the person’s best interest.
Notifications that a person has a statement and transfer of the statement

4.3.13. When a young person with a SEN statement enters custody the person’s home LA, when they become aware that the person has entered custody (through for example being notified by the YOT), must notify the relevant host LA of the existence of the statement and of which local authority was maintaining it (it will often be the home LA that was maintaining the statement, but there will also be other occasions where a different LA was maintaining the statement, but the young person had been living in a different LA).  The home LA will be aware of when a young person enters youth custody via the Youth Offending Team in the local authority area.  
4.3.14. A copy of the person’s SEN statement should then be transferred by the home LA to the host LA (in practice the home LA should work with the YOT to ensure this happens which will allow for the use of existing information transfer mechanisms).  

4.3.15. If a scenario arises where the host LA has been informed that a person in custody has a SEN statement but has not yet received it, the host LA should request a copy from the LA which was maintaining the statement.  When LAs receive such a request they are legally obliged to comply with the request.  The documents should be forwarded as soon as possible and within 5 working days.

4.3.16. When the young person is released from custody, the host LA must notify the home LA (and if different, the LA that was maintaining the SEN statement) that the person is being released and that they had a statement of SEN.  
4.3.17. The LA responsible for maintaining the SEN statement must then revive and review it unless the young person no longer meets the relevant criteria for a SEN statement (for example they may be over the age limit) in which case, the statement would no longer need to be maintained.  
4.3.18. Where, on the young person’s release, the host LA is aware that the statement was being maintained by a different LA to the home LA, the host LA must inform the home LA of this fact.  
Learning Difficulty Assessments (139A Assessments)
4.3.19. Where the host LA considers that a young person may need or benefit from a 139A assessment, the host LA has the power to conduct a section 139A assessment.  In the event that the host LA conducts a 139A assessment whilst the person is in custody, this should be attached to the person’s learning records. 
4.3.20. In the event that the young person transfers to a different custodial establishment, this information should be transferred to the new host LA and the learning provider.  On the young person’s release, it should be transferred to their home LA, along with any other relevant educational records.

4.3.21. Where the host authority decides not to exercise its power under section 139A in respect of a person detained in youth custody (perhaps owing to the length of time the person is to be detained) but has nevertheless identified that the young person has a learning difficulty and on release an authority may be required under s139A to conduct a learning difficulty assessment, the host must inform the person’s home authority of that opinion.  If the person’s home authority is an authority in Wales, the host LA must inform the Welsh Ministers. Also where the home authority is not the authority responsible for the person on their release, the home authority should ensure that the authority now responsible for the child is aware that an assessment may be required.

4.4. Home LA checklist:
· When a young person from their area enters youth custody and has a SEN statement, they must notify the relevant host LA of this fact, and should ensure that a copy of the statement is transferred.
· When a young person from their area enters youth custody and has a SEN statement, the home LA must treat this as being ‘on hold’ and they must keep a copy of the person’s statement.  

· On the young person’s release, the LA must consider whether the person is still eligible for a statement and if they are, they must revive and review the person’s statement. 

· If the home LA receives a request from a host LA to forward a copy of a person’s SEN statement (for a young person detained in youth custody in their area), they must provide it and should do so within 5 working days.

4.5. Host LAs checklist:
· Commission provision in youth custody which is capable of meeting the needs of young people with varying degrees of SEN and LDD needs.  
· Require learning providers in custody to ensure all young people in custody are screened for LDD during their first two weeks of entering custody, and that the outcome is fed into their learning plans.

· Require learning providers in custody to use further assessment tools for SEN/LDD when screening tools indicate this is necessary, and that the outcomes are used to feed into the young person’s learning plans.
· Require learning providers in custody to notify them when they consider a person may need a SEN/s139a assessment on their release and the host LA must inform the home LA of this fact.

· Put in place arrangements to ensure that when young people with SEN statements enter youth custody in their area, that they consider whether the menu of provision available in youth custody is sufficient or whether they need to commission specific provision and to commission this provision when necessary (and recoup the costs of this from the relevant home LA).
· Ensure learning providers in custody are aware of when young people in the establishment have SEN statements/LDD assessments and have a copy of these.

· If the host LA becomes aware that a person in youth custody in their area has a SEN statement and has not received a copy of it, they should request a copy from the home LA (which the home LA is legally obliged to comply with) 

· Must notify the home LA when a person with a statement is being released.  If the host LA is aware that the statement was being maintained by a different LA, they must inform the home LA of this fact.
5. Section 5 – Information transfer for young people in youth custody
5.1. Overview
5.1.1. This section applies to both home and host local authorities and describes LAs’ duties and powers in respect of information transfer relating to education for young people in youth custody.

5.2. Legal responsibilities

5.2.1. The new Chapter 5A in Part 10 of the Education Act 1996 confers a framework of duties and powers relating to the transfer of educational information for home and host local authorities and other relevant organisations in respect of children and young persons detained in “relevant youth accommodation”.
5.2.2. New section 562F of the Education Act 1996 allows for the transfer of educational information from a young person’s school or previous place of learning, to the home and host LA.  It provides that any person who has provided education or training for a detained person (including while they are in custody) can provide information relating to the detained person to the home and host LA for the purposes of, or in connection with the provision of education or training for the person.  This will enable the person’s school, or other place of learning and any provider of education in custody to share information with the home and host authority for the purposes of securing the provision of education both during their period of detention and on their release.  
5.2.3. The provisions also require LAs to comply with any requests for such information made by a youth offending team (YOT), another LA, the custodial operator and any provider, or proposed provider, of education to the detained person. This means that when requested by any of these bodies, the LA must provide such information as it holds relating to a person as the requesting person requires for the purposes of or in connection with the provision of learning for the person.  

5.2.4. It enables educational information to be transferred by the home or host LA to those who will be providing education or involved in the person’s education in custody and on their release.  The types of information shared might, for example, include the educational achievements of the person, their current programme of study and information relating to any special educational needs the person may have (including a person’s SEN statement).  

5.2.5. Any transfers of personal data (including any sensitive personal data) must be made in accordance with the provisions of the Data Protection Act 1998. [link to Guidance from Information Commissioner to be added]

5.2.6. Additionally, the DCSF has produced a best practice guide for the sharing of information relating to children and young people which all local authorities should adhere to. [link to be added] 
5.3. Guidance on how this should be delivered

5.3.1. The transfer of educational information about young persons in youth custody should occur quickly in order to have a significant and immediate impact on learning plans and sentence plans in custody. It is therefore important that the obtaining and transferring of young people’s personal learning information and/or records occurs promptly. 
5.3.2. This guidance provides practical examples for how a young person’s educational information should be obtained and transferred, and how this can be integrated within existing systems for information sharing within the youth justice system.  
5.3.3. Information should be transferred using secure electronic systems wherever possible and in conjunction with existing youth justice system information sharing mechanisms (for example, through eAsset, secure email and the new YOT Case Management System currently being developed).  
5.3.4. The young person’s home LA, working with the YOT, should request and collate information about their education.  This should include, for example, whether they are, or have recently been in learning, and any other relevant information about their education including whether the person has a SEN statement.  

5.3.5. If the person is or was recently in learning, the home LA should request relevant educational information from the person’s prior education provider(s).  This should include information such as the person’s attainment, skills levels, course(s) of study, learning needs, communication needs, etc.  The person's providers should be encouraged to supply this information to the host LA within 5 working  days and all transfers must be in accordance with the Data Protection Act 1998.

5.3.6. The home LA, working with the person’s supervising officer in the YOT, should then ensure that the information is sent to the case manager in custody who ensures that the information is used to inform the person’s initial planning meeting and development of learning and sentence plans.  The host LA should ensure the arrangements require that the young person’s educational information is shared with the other relevant people in custody (for example, the learning provider in custody, the IAG provider and the Head of Learning and Skills in YOIs).  The young person’s learning plan is then developed and agreed, and forms part of the sentence plan.  Learning providers appointed by host LAs to deliver education and training in custody must have regard to any information provided by the person’s home LA.  Therefore learning providers should ensure that this information feeds into the person’s learning plans.
5.3.7. The host LA should ensure that the young person’s educational information is updated regularly (and especially prior to any transfer to a different establishment or the person’s release).
5.3.8. If the person transfers from oneestablishment to another, the young person’s information (including their education records) is transferred to the case manager in the new establishment.  This information will be distributed to the relevant people (including the education provider), and will then be used to plan their sentence and education provision in the establishment.
5.3.9. When a young person is released, the home LA (working with the YOT) will need to ensure that they receive the person’s learning records from custody to inform their education-related resettlement plans.  The home YOT should already be in contact with the custodial establishment, through the supervising officer, to be planning the person’s resettlement and so should know the person’s release date and be planning appropriate education and training for the person’s release.  If there was a scenario where this was not happening and the home LA had not received information about the person’s education whilst they were detained, the home LA should request this information from the host LA.  Following such a request, the host LA will have a duty to provide the information and should do this within 5 working days.
5.3.10. When a young person is transferred to the adult estate, the case manager in the youth establishment should transfer the person’s educational information to the new case manager in the adult estate.  This should be embedded within existing practice for transferring sentence plans.  
5.3.11. If, at the beginning of this process, it was identified that the young person has a SEN statement, the home LA should forward a copy of the statement to both the provider in custody and the host LA.  This allows the host LA to ensure that the statement is seen by those who need to see it (e.g. the education provider, IAG provider, etc.) and that it is considered in the sentence and learning planning meeting etc.  
Information sharing when young people transfer establishment during their sentence or following remand
5.3.12. The YOT Supervising Officer will be aware when a young person transfers to a different custodial establishment and YOTs are required to inform home and host LAs of a transfer through the amendment in the ASCL Act to the Crime and Disorder Act 1998 (new Section 39A).  
5.3.13. The home LA, working in partnership with the home YOT, should at this point ensure that the person’s educational records are transferred to the new custodial establishment.  This will include any additional information collated while the young person was detained in custody, such as the results of any needs assessments taken in custody, as well as a copy of the person’s SEN statement if they have one.
5.3.14. The host LA for the new establishment should ensure that the person’s relevant educational information is copied to those who need to see it (including the education provider, the IAG provider, etc.) to ensure that the new custodial establishment is able to plan and deliver suitable education provision to meet the young person’s actual needs.
5.3.15. When a young person transfers from one establishment to another, education providers appointed by host LAs must ensure that any decisions as to the education or training to be provided for a person, where possible, enable the person to continue studying a course they have already started.  This substantially increases the likelihood of the young person continuing to engage.
Information sharing in preparation for the young person’s release

5.3.16. The young person’s supervising officer at the home YOT will be aware of when the person is due to be released.  The home LA should work with the YOT to consider the person’s educational information and use this to inform the person’s resettlement plans and plans for education and training on their release.  

5.3.17. The final review meeting forms a critical part of the process for the release of a young person from custody.  It is integral to the young person’s resettlement plans as it is used to establish their needs, ensuring that they are met on release, while addressing any underlying behaviour thereby reducing the likelihood of re-offending.  Education and training, as well as IAG, form a core part of these needs and therefore, information detailing any education the young person has undergone during detention will be used to inform this meeting thereby enabling the YOT and home LA to facilitate their continued educational progress upon release.

6. Section 6 - Guidance for home LAs – duty to promote fulfilment of young people’s learning potential

6.1. Legal provisions

6.1.1. This section applies to home local authorities and describes their duties in respect of children and young people detained in youth custody.  
6.1.2. For the purposes of this guidance, the home local authority is defined as the LA where the young person is ordinarily resident (excluding any period when the person is subject to a detention order).  In relation to a child who immediately before their detention or at any time since then has been looked after by an authority under the Children Act 1989, the home LA who is the LA that is or was most recently looking after the person.
6.1.3. The new Chapter 5A in Part 10 of the Education act 1996 places new duties on home LAs in respect of children and young persons detained in “relevant youth accommodation” (i.e. ‘youth custody’).

6.1.4. The new Section 562B places a new duty on the person’s home local authority to take such steps as they consider appropriate to promote the person’s fulfilment of his or her learning potential while they are in youth custody and on their release.  However, note that section 562B does not apply to children who, while they are detained, are looked after by a local authority (which could happen where they are detained in local authority accommodation).  In those cases, the local authority looking after the child already has duties under section 22(3A) of the Children Act 1989 which are similar to those under section 562B.
6.1.5. In fulfilling the duty under Section 562B, where it appears appropriate to the authority to do so, they must make arrangements for education or training provision on the person’s release.  
6.2. Guidance for how home LAs should fulfil this duty

6.2.1. The home LA does not have any direct responsibility for the commissioning of education and training for young people in youth custody; however home LAs must ‘take such steps as they consider appropriate to promote the person’s fulfilment of his or her learning potential’ whilst in youth custody and on their release’.  This is an individually owed duty, meaning that the person’s home LA has a duty towards the individuals to whom this applies.  In fulfilling these duties we expect home LAs to have regard to any special educational needs or learning difficulties or disabilities that the person may have.  
6.2.2. There is a range of ways in which the home LAs should fulfil their duty to promote the fulfilment of young people’s learning potential whilst they are in youth custody and on their release.  
6.2.3. This should include working in partnership with their YOT (through, for example, the person’s supervising officer in the YOT, and the local education authority presence in the YOT).  In addition, the home LA should be involved in the young person’s Initial Planning Meeting in custody and inform the development of the person’s sentence plan and learning plan.  This could include providing advice on which learning courses they consider that their young people should participate in whilst in custody.  
6.2.4. Home LAs may also identify wider steps they can take to promote the fulfilment of young people’s learning potential whilst they are in custody and on their release, and this is encouraged.  
Obtaining and transferring educational information
6.2.5. We expect that when a person is detained in custody, the home LA should request and obtain the person’s learning records from their prior place of learning.  The home LA should work closely with the YOT to facilitate the effective transfer of information and to integrate this within existing secure information transfer mechanisms available via the YOT.  
6.2.6. In practice, the YOT will be aware when a young person is due to be sentenced and where a custodial sentence is a strong possibility, and it is good practice for the home LA and YOT to obtain educational information at this early stage prior to the sentence, in order to feed into the person’s Pre-Sentence Report.  This will mean that the information is used to inform the recommended sentence and if a custodial sentence is given, their placement into custody.  It also means that that the information will be immediately available to the staff in custody to inform sentence planning and education planning.  However, at a minimum, following the detention of the young person, the home LA should work quickly with the YOT to collate information about the person’s education.
6.2.7. The education information compiled should include information about any special educational needs, or learning difficulties and disabilities the person may have (including for example particular needs such as speech, language and communication needs).  It should also include any available information about the person’s learning which could be useful in informing their future learning provision, for example, information about their prior engagement in learning, any truancy or bullying issues, their levels of skills (including literacy and numeracy skills), prior attainment, programmes of study, aspirations and plans, etc).  
6.2.8. Should the young person’s previous education provider be unable to supply educational records because, for example, the young person disengaged from education a long time ago, steps should be taken to collate as much relevant information as possible in order to inform their learning in custody and on release.  For example, information relating to the young person’s age when they ceased their education, the level and any qualifications achieved, as well as any learning difficulties that may have been identified.  
6.2.9. The home LA should then ensure that this information is transferred to the person’s place of detention in youth custody (and it is expected that home LAs should choose to work in partnership with the home YOTs using their existing information-sharing mechanisms to achieve this).  
6.2.10. Host LAs will need to ensure that any learning providers appointed by them to deliver learning in youth custody must have regard to any educational information provided by a person’s home LA (in conjunction with their YOT) in making any determination as to the education or training to be provided to the person.  

6.2.11. Requests for educational information and the transfer of information to youth custody should take place as soon as practical.  As detailed above it is good practice for YOTs to assist home LAs in gathering as much educational information about a person at the stage when the YOT is preparing the person’s Pre-Sentence Report and they are aware that custody will be considered as a sentencing option.  In this case the educational information would feed into the person’s Pre-Sentence Report and would therefore be used to inform the person’s sentence, their custodial placement, as well as being available to be transferred to the custodial establishment should a custodial sentence be given.  However, as a minimum, requests for information from the person’s previous learning providers should take place no later than 5 working days after the person has been detained.  Information should also be passed to youth custody as soon as possible and again no later than 5 working days after it has been received by the home LA.

6.2.12. The home LA should also check whether the person entering custody has a statement of SEN or a 139A assessment.  If they do they should ensure that a copy of the statement is transferred within 5 working days to both the host LA and the designated custodial establishment.  Again it is good practice for this to be identified prior to sentence to feed into the person’s Pre-Sentence Report.  
Responsibilities when a person transfers to a different youth custodial establishment

6.2.13. The home LA, (working with the YOT) should ensure that the new host LA and custodial establishment receive the person’s educational information from the previous custodial establishment and if the person has a SEN statement, they should also take steps to ensure a copy of the statement transfers to both the new host LA and the new custodial establishment and that the new host authority is aware that the person has a SEN statement.  
6.2.14. In practice host LAs should require that their learning providers in custody ensure the relevant educational information is transferred with the young person’s wider records, and that this is integrated into the existing information transfer systems (e.g. eAsset).
Transfers to ‘young adult’/’adult’ establishments
6.2.15. When a young person transfers from the youth secure estate to an adult custodial establishment, their education becomes the responsibility of the Skills Funding Agency (SFA).  The home LA, working with the YOT, should ensure that the young person’s educational records are transferred to the ‘young adult’/’adult’ establishment.  In practice the relevant information should be included within the young person’s wider records and will be forwarded to the relevant contact within the adult estate, to ensure that the person’s records are used to inform sentence and learning planning in the new establishment.  
Ensuring education and training placements are available on release:

6.2.16. In order to support effective resettlement and ensure a consistent learning experience for the young person, the home LA must, where it is appropriate for them to do so, make arrangements for the person to continue their education and training on their release.  

6.2.17. In practice we expect that home LAs should work with and make arrangements with YOTs in fulfilling these duties to ensure that this can be embedded within resettlement planning for the young person.  The person’s home LA, working with the YOT, will need to consider the person’s planned release date and will need to liaise with the host LA’s provider in custody to ensure that, wherever appropriate for the young person’s needs and in their best interests, suitable education and training is available for them to begin as soon as possible on their release from youth custody.  In undertaking this, home LAs should ensure that any special educational needs or learning difficulties that the person may have are taken into account, as well as the learning they were engaged in while in custody.  
6.2.18. There are some circumstances where it will not be appropriate for the home LA to make provision, for example, where the young person is transferring to adult prison, or where they already have education, training or employment arranged for them on their release.  For example, they may still be enlisted on a school or college roll, or they or their parents/carers may have already secured them a placement, etc.  It is the role of the home LA to find out the person’s plans and whether suitable arrangements are already in place and, where they are not already in place, to ensure that appropriate arrangements are put in place.  Home LAs should undertake this in partnership with the YOT (as the young person’s supervising officer is part of the YOT and will be aware of the person’s planned release date and wider resettlement plans).

6.2.19. Arrangements to ensure that young people leaving custody have suitable education or training arranged for them to begin as soon as possible on their release will help contribute to performance against the Local Area Agreement national indicator target to ensure that 90% of young people supervised by the youth justice system are in education, training or employment by the end of their sentence.  Ultimately it will help young people progress and achieve, and contribute to reducing re-offending.
Annex 1 – Roles and responsibilities 
This annex provides an overview of the roles and responsibilities of key national, regional and local partners with regards to the delivery of education and training services to meet the needs of children and young people in the youth justice system and for the raising of standards.

Central government 

It is the role of central government to set policy and strategic direction for education and training for young offenders in youth custody, and to provide funding to support delivery and continued improvement.  The DCSF and MOJ have joint responsibility for youth justice policy through the Joint Youth Justice Unit, and work closely with other government departments to ensure coherence with related agendas.
Young People Learning Agency (YPLA)
The YPLA was created through the ASCL Act 2009 to fund learning for young people aged 16-19, those aged up to 25 with learning difficulties and disabilities, and learning in youth custody (for those aged 10-18).   
For learning in youth custody specifically, the YPLA’s role is to set expectations on minimum and core provision that should be provided for children and young people in youth custody, to allocate funding appropriately, based on principles of value for money to the appropriate local authorities, to foster consistency and coherence of plans across different custodial establishments, and to support host local authorities in fulfilling their functions to secure suitable learning provision for young people in youth custody.  
The YPLA will consider and agree LAs’ plans for delivering learning in youth custody.  The YPLA will need to adhere to content in their remit letter, and in their grant letters from the government, and the YPLA may pass on particular conditions to LAs in ‘conditions of grant’.  The YPLA also has the power to issue statutory guidance to LAs regarding the fulfilment of their functions relating to education and training for people in youth custody (the National Commissioning Framework published in April 2010 forms this guidance).  
The YPLA will have a role to intervene and fulfil a LA’s functions to secure suitable provision for young people in youth custody if the LA is failing or likely to fail in fulfilling this role.

The YPLA will oversee high level data provided by the providers in custody which will be analysed by the YPLA/SFA shared data service.  The YPLA will consider these returns, use them to identify any issues in terms of provision and value for money and will use them to provide data to LAs in future years to inform their commissioning.
Host local authorities

Local authorities with secure establishments in their area will need to fulfil their responsibilities in the ASCL Act towards young offenders in youth custody.  This includes securing suitable education and training.  In fulfilling this duty host LAs will need to have regard to statutory guidance issued by the YPLA (as well as guidance issued by the Secretary of State).  
The host LAs will also need to adhere to any conditions of grant passed down from the YPLA.  
The Host LA will usually act as the ‘lead LA’ (unless a different LA, or a sub-regional group, or a regional grouping agree to commission provision on their behalf).  The host LA will need to consider guidance from the YPLA, guidance from the SoS, and then develop plans for delivery of learning in custody.  LAs will need to develop these plans in partnership with the custodial operator – with help from the regional YPLA and YJB leads.  These plans will need to be integrated into the LA’s wider commissioning plans and will need to be considered and agreed by the YPLA.  
Home local authorities 

​All local authorities will likely at some point be a home local authority – and most if not all host LAs will at the same time be home LAs.  Home LAs will need to fulfil their new responsibilities in the ASCL Act 2009 towards young people who ‘belong’ in their area but who enter youth custody (whether they enter custody in the same LA area or in a different LA area).  This means that they need to fulfil their duty to promote the fulfilment of a person’s learning potential in custody and on their release and in doing so they will need to have regard to statutory guidance issued by the Secretary of State.  It will be up to local authorities to determine how they go about fulfilling their duties, and they could choose to fulfil them via their education authority staff, or they could chose to fulfil them through YOT staff (or both), however, ultimately the LA Chief Exec will be responsible for fulfilling the duties.
Youth Offending Teams (YOTs)
Each LA is legally required to have a YOT.  The new duties in the ASCL Act 2009 require that YOTs must inform LAs when a young person enters youth custody, leaves youth custody or transfers establishment.   In practice LAs should already be aware of when a young person enters custody but YOTs will need to ensure that routine arrangements are in place to ensure that LAs are aware of this and for this information to be shared with appropriate education staff so that the new duties can be properly fulfilled, e.g. including transferring educational information and learning records.  It is expected that LAs will work closely with YOTs to embed information transfer within existing information transfer mechanisms.
Government offices (GOs)

Government offices have a role in supporting LAs to carry out their functions and in ensuring fulfilment of their responsibilities.  GOs should work with the regional YPLA leads and regional YJB leads to ensure that LAs understand their responsibilities and that they are fulfilling these.  When issues occur with delivery, the GOs should work with YPLA and YJB regional leads to help foster solutions and support LAs in fulfilling their responsibilities.  

Sub-regional groups 
Sub-regional groups will be responsible for ensuring that plans for provision in youth custody are coherent with wider plans for learning provision across the sub-region.  

Youth Justice Board (YJB)
The YJB continues to be responsible for placing young people in custody and ensuring that custody is safe, secure and tackles the causes of offending etc.  The YJB will remain responsible for overseeing regimes in youth custody, monitoring the secure estate and spreading best practice.  This means that the YJB will continue to influence the provision of education and training in youth custody and to advise on how this is best integrated with wider services and regimes in custody.  This will involved working with government to influence and advise on policy and will involve working with the YPLA to advise on the number of places in the secure estate, the needs of the populations, the facilities available in custodial establishments, the development of funding formulas, integration with wider regimes, and the core expectations that should be required in the secure estate, etc.  The YJB will also continue to monitor education and training to fulfil their legal duties to monitor the secure estate. 
The regional YJB leads will work in partnership with the regional YPLA, the prison operator and the lead local authority to provide expertise and advice to inform commissioning, to monitor provision, and to help raise and tackle any issues with provision, and to escalate these to the national level where no local solution can be found.
National Offender Management Service (NOMS)
NOMS oversee the operations of the prison service and set standards and targets for prison service establishments.  NOMS will need to contribute advice and expertise to the YPLA to ensure that the YPLA’s  expectations for provision in youth custody is fit for purpose in the secure estate and to advise on funding formulas etc.  NOMS monitoring of the secure estate will need to feed into the YJB monitoring.
Education leads in the youth custodial estate The Head of Learning and Skills post-holders (HOLS) in YOIs are employed by the prison service to oversee the provision of learning and skills and to ensure full integration of this into the wider regime.  In YOIs, the HOLS provides an important link between the prison service as the manager of the establishment and the provision delivered by the LA (or their designated provider).  It is critical that there is a strong relationship between the HOLS and the provider in custody – as the HOL has a role in influencing the provider in terms of advice and expertise on delivering education in the secure estate etc, and in linking to the prison senior management to promote education and help resolve issues affecting the provision of education and training etc.
Managers of the youth custodial estate (Governors/Directors)
In relation to the education and training, managers of the secure estate will work closely with the LA and their designated provider(s) (and they will have a duty to cooperate with LAs through secondary legislation).  Custodial operators should work to foster an integrated timetable/regime, where education and training delivered by the LA is seen as an integral part of the regime for every young person.  All young people should receive education delivered by the LA’s providers.  The operator must ensure that young people can get to education provision and that they are not diverted from education to participate in other non urgent/critical activities.  In YOIs the prison service is also responsible for delivering ‘constructive activities’ for young people which can include training activities linked to the wider custodial regimes for example.
Providers delivering in custody

Providers in youth custody will be responsible for delivering education and training for young people in youth custody and will fulfil many of the legal responsibilities on behalf of the local authority.  The providers will be responsible for fulfilling any conditions of grant set by the LA (and fulfilling any contractual agreements which are held between them and the LA).  This will include a core set of expectations about what education and training is delivered in custody.  

Providers in custody will need to fully cooperate with the organisation and staff responsible for managing the establishment and those delivering wider services.  This will include joint planning with the establishment to fully integrate learning and skills provision into the establishment regime, it will also include adhering to security procedures and wider relevant custodial procedures.
Ofsted

Ofsted will continue to be responsible for assessing the quality of education and training in youth custody, and for YOIs, this continues to be in partnership with Her Majesty’s Inspectorate of Prisons.  Ofsted will continue to foster sustained improvements in the quality of provision in youth custody.

Local Government Association (LGA)

The Raising Expectations Action Programme (REACT), on behalf of the LGA, is working to support local authorities to take on the new responsibilities for young people’s learning following the reforms in the ASCL Act 2009.
Annex 2 - Background to the secure estate

The youth justice system covers England and Wales and around 6000-7000 young people aged 10-17 enter youth custody each year.  Young people held in youth (or ‘juvenile’) custody are aged 10-17, as well as some 18 year olds who stay in the youth custodial estate because they are near the end of their sentence (and it would be disruptive to move them).  The overall average length of stay for a young person in youth custody is between 3 and 4 months, although the length of stay can vary widely from a few days to many years and average length of stay varies in different establishments.  

The Youth Justice Board (YJB) is responsible for overseeing the youth justice system and is responsible for commissioning places in secure custody for young people remanded or sentenced to custody.  The YJB therefore contracts with custodial establishments to purchase ‘beds’ for young people in youth custody.  The YJB is also responsible for placing young people who are remanded or sentenced to custody into a custodial establishment, and they take into account a range of factors in doing so (e.g. the person’s level of vulnerability, closeness to home, as well as wider factors including education, etc).

Because the Youth Justice System operates across England and Wales, this means that young people from England can be placed in custody in Wales (and vice versa).  

As at March 2010, there are 27 juvenile custodial establishments in England which are located in 22 host LAs. There are four types of custodial establishments for young people, and arrangements for the provision of education historically vary in each of these:

(1) Prison Service Young Offender Institutions (Prison Service YOIs).

There are currently 13 Prison Service YOIs in England – and four include a girls unit (the others are male only).  These YOIs are managed by Her Majesty’s Prison Service and tend to be the largest establishments with many of them catering for several hundred young people, for example Hindley YOI in Wigan has a capacity of 440 young people.  The dedicated girls’ units are noticeably smaller and range in capacity from 16 to 32 young people. Prison Service YOIs take young people aged 15-17, and also hold some 18 year olds who are near the end of their sentence.

Education and training in Prison Service YOIs is currently delivered by learning providers who hold contracts to deliver this service with the LSC.  New contracts began from August 2009 and are for a period of 3 years + 2 years.

A further YOI is currently being built within Leicestershire Country Council’s area and is scheduled to open in Summer 2012.  The custodial operator has yet to be appointed.  The new legal responsibilities towards commissioning of education and training for young people in this establishment will be in place from the outset. 

	YOI Name 


	LA
	Location
	Number of beds

	Castington (including Oswald unit).  [DN: 128 beds are due to be de-commissioned]
	Castle Morpeth
	Northumberland
	168 (including 40 in the Oswald Unit)

	Cookham Wood
	Medway
	Kent
	157

	Feltham 
	Hounslow Borough
	Middlesex
	240

	Hindley
	Wigan Borough
	Wigan
	440

	Huntercombe 
	Oxfordshire County 
	Oxfordshire
	360

	Stoke Heath
	Shropshire County
	Shropshire
	202

	Warren Hill (including Carlford Unit)
	Suffolk County
	Suffolk
	222 (including 30 in the Carlford Unit)



	Werrington
	Staffordshire County
	Stoke-on-Trent
	160

	Wetherby
	Leeds City
	West Yorkshire
	408 (including 48 in the Keppel Unit)

	Downview (girls unit)
	Surrey County
	Surrey
	16

	Eastwood Park (girls unit)
	South Gloucestershire
	Gloucestershire
	16

	Foston Hall (girls unit)
	Derbyshire County
	Derbyshire
	16

	New Hall (girls unit)
	Wakefield District
	West Yorkshire
	26

	New YOI (name tbc)

Due to open Summer 2012
	Leicestershire County Council
	Midlands 
	360


(2) Private Young Offender Institutions (Private YOIs) 
There is currently only one Private YOI in England and this is managed by a private contractor through a long term Private Finance Initiative contract.  Private YOIs hold young people aged 15-17, and some 18 year olds who are near the end of their sentence.  Education and training is currently included within the contracts for managing these establishments and is therefore commissioned by the private contractor running the establishment.  LAs will only begin their role as commissioner once the existing contracts end.  In the interim, they will need to work closely with the current provider in custody to ensure that the young people detained within these establishments receive the best possible education and training from the provision that is already available.
	YOI Name 


	LA
	Location
	Number of beds
	Contract expiry date

	Ashfield 
	South Gloucestershire
	Bristol
	400
	November 2024 



(3) Secure Children Homes (SCHs)

There are currently 10 Secure Children’s Homes in England who hold contracts with the Youth Justice Board to hold young people in the youth justice system (1 is based in Wales).  These are currently all managed by local authorities, and hold young people aged 10 to 17.  They are the smallest type of establishment and typically house between 3 and 28 young people.  

Education provision in SCHs is currently included in the contracts with the Youth Justice Board, who purchase places in these establishments for young offenders on the basis on a “per bed” price (which includes education).  It is therefore the role of the SCH operator to commission education in SCHs and some choose to deliver this directly, whilst others contract this out to learning providers. 

	SCH Name 


	LA
	Location
	Number of beds

	Aldine House
	Sheffield City
	Sheffield
	5

	Aycliffe
	Durham County
	County Durham
	30

	Barton Moss
	Salford City
	Manchester
	20

	Clayfields House
	Nottinghamshire County 
	Nottingham
	12

	Eastmoor
	Leeds City 
	Leeds
	34

	Lincolnshire Secure Unit
	Lincolnshire County
	Lincolnshire
	8

	Red Bank Community Home
	St Helens Borough
	Merseyside
	28

	Swanick Lodge
	Hampshire County
	Southampton
	10

	Vinney Green
	South Gloucestershire
	Gloucestershire
	20


(4) Secure Training Centres (STCs)

There are currently 4 Secure Training Centres in England with an average of 75 beds per establishment.  They are privately managed under long term PFI contracts and cater for young people aged 12-17, and some 18 year olds near the end of their sentence.  There typically hold 40-80 young people per establishment.

Education has been funded as part of the contract for operating the establishment and is therefore commissioned by the contractor managing the establishment.  

	STC Name 


	LA


	Location
	Number of beds
	Contract Expiry date

	Hassockfield 
	Durham County
	County Durham
	58
	Sept 2014

	Medway
	Medway
	Rochester
	76
	April 2013

	Oakhill
	Milton Keynes 
	Milton Keynes
	80
	Aug 2029

	Rainsbrook
	Northamptonshire County 
	Rugby
	87
	July 2014


Annex 3 – Funding 
Host LAs will receive dedicated funding from the YPLA in order to commission education and training for young people in youth custody (and the YJB will continue to fund the wider cost of placements for young people in youth custody).
From September 2010, local authorities with Prison Service YOIs in their area will inherit existing contracts and associated funding formula from the YPLA.  The existing contracts are based on a ‘bed price’ funding formula for the cost of learning in youth custody in order to ensure equitable spend across the secure estate.  The contracts fund a minimum of 15 hours of provision for each young person (and in addition the Prison Service delivers a range of further ‘constructive activities’ in each establishment.
The funding provided for learning in youth custody must be spent solely on this purpose.

The contracts provide a 5% claw-back mechanism for under-performance which LAs will be able to utilise, however, any savings will need to be reinvested within the establishment to improve education and training services further.

Annex 4 - Glossary 
Children’s Trusts

Introduced as part of the Every Child Matters agenda, these local partnerships bring together agencies responsible for the welfare of children, young people and families to focus on improving outcomes for children and young people. These agencies include the police, YOTs, Strategic Health Authority, Primary Care Trusts and Connexions partnerships.  They have a statutory duty to cooperate within the Children’s Trust.  The ASCL Act recently extended the list of partners which now includes educational establishments.

Host LAs 

A host LA is defined as any local authority with a youth custodial establishment in their geographical area.  There are currently a total of 22 host LAs across England.

Home LAs 

This is the local authority where the detained young person is ordinarily resident (excluding any period when the young person is subject to a detention order) or, in relation to a child or young person who immediately before their detention was or, at any time since then, has been looked after by an authority under the Children Act 1989, the LA that is or was most recently looking after the person. 
Information, Advice and Guidance (IAG)

This essential service consists of providing advice and guidance for young people relating to a number of areas, including education, training and employment. This is ordinarily provided by Connexions and should inform a young offender’s education and training provision and resettlement plans.

Initial Planning Meeting (IPM)

For YOIs this must take place within 10 working days of a young person receiving a custodial sentence. This meeting is used to discuss the young person’s sentence plan including their learner plan. 
Local Authority (LA)

For the purposes of this guidance, the term ‘local authority’ is used to describe the Local Educational Authority (LEA) and its functions.  The official term remains ‘local education authority’ although the intention is for later legislation to change this to ‘local authority’. 

Mainstream education provision

For the purposes of this guidance, ‘mainstream’ is intended to refer to the education provision supplied for young people who are not part of the criminal justice system. The young people who follow the more ‘traditional’ routes of education, i.e. through mainstream school, college etc.

National Commissioning Framework (NCF)

The NCF document, also produced by the Department for Children, Schools and Families (DCSF), sets out the process for commissioning education provision.  This includes the commissioning process for all formal educational settings, such as mainstream schools and colleges.  It also includes a dedicated annex, which sets out the commissioning processes in relation to young offenders detained in youth custody.  This guidance (Learning for young people in youth custody in England) builds on the annex contained within the NCF, providing further detail on the responsibilities of LAs and the commissioning process particular to young people in youth custody.

National Offender Management Service (NOMS)

NOMS is an agency of the Ministry of Justice responsible for commissioning and delivering offender management services for offenders both in custody in Prison Service establishments and adult offenders within the community. NOMS oversees and monitors the Prison Service secure estate, including YOIs.
Prison Service Young Offender Institutions (Prison Service YOIs)

Some Prison Service YOIs only cater for young people in the youth justice system (aged 15-17, and some 18 year olds near the end of their sentence). While others cater only for young people aged 18-21.  There are also some YOIs which are ‘split-sites’ – catering for both 15-17 year olds and for 18-21 year olds although the two age groups are held separately in the same establishment.  There are currently 15 Prison Service YOIs in England, which cater for young people in the youth justice system, four of which include a girls’ unit.  These YOIs are managed by Her Majesty’s Prison Service and tend to be the largest establishments (many cater for several hundred young people).  Education and training in Prison Service YOIs is currently delivered by learning providers who hold contracts with the LSC.  New education provision contracts began in August 2009 and are for a period of 3 years, plus a further 2 years.

Private Young Offender Institutions (Private YOIs)

There is currently only one Private YOI in England and this is managed by a private contractor through a long term Private Finance Initiative contract.  Private YOIs hold young people aged 15-17, and some 18 year olds who are near the end of their sentence.  The relevant host LA (South Gloucestershire) will inherit the existing contracts and will eventually take on full commissioning responsibilities for this establishment according to the nature and duration of those contracts.

Regional Planning Groups

Sub-regional groups are the local authority groupings which local areas have agreed for the commissioning of education and training for young people aged 16-19 (and for young people with LDD aged up to 25).
S.139A assessments/LDD Assessments
The Education and Skills Act 2008 inserted s.139A into the Learning and Skills Act 2000.  Section 139A sets out the circumstances under which an LA must arrange for the assessment of relevant young people during their final school year, as well as those who are over compulsory school age, but have not yet reached the age of 25. 
Secure Children’s Homes (SCHs)

There are currently 9 Secure Children’s Homes in England who hold contracts with the Youth Justice Board to hold young people in the youth justice system.  These are currently all managed by LAs, and hold young people aged 10 to 17.  They are the smallest type of establishment and typically house between 4 and 25 young people.   

Secure Training Centres (STCs)

There are currently 4 Secure Training Centres in England.  They are privately managed under long term Private Finance Initiative (PFI) contracts and cater for young people aged 12-17 as well as some 18 year olds near the end of their sentence.  They typically hold 40-80 young people per establishment.

Education has been funded as part of the contract for operating the establishment and is therefore commissioned by the YJB.  Following the changes in the ASCL Act, relevant host LAs acting as commissioners for these establishments will be contingent on the nature and duration of the existing contracts.    
Skills Funding Agency (SFA)
The new Skills Funding Agency, together with the new YPLA, supersedes the Learning and Skills Council (LSC) from April 2010.  The SFA will be responsible for funding post 19 learning, as well as offender learning in adult custody (including ‘young adult’ custody).

Special Educational Needs (SEN)

The Education Act 1996 defines this as “a learning difficulty which calls for special educational provision to be made…”  SEN is discussed at length in section 4 which discusses SEN within the context of children and young people in custody.  

The criminal justice system (CJS)

The general network of institutions and policies which serve to deter criminal activity and take action against those who commit crimes including sentencing.  The CJS operates in relation to all persons who are involved or suspected of being involved in criminal activity.  However under 18s are referred to the youth justice system to ensure that their particular needs are met.

The youth justice system
This describes the criminal justice system as it relates to young offenders aged under 18 (and some 18 year olds near the end of their sentence).  It spans prevention, pre-court, court and sentencing, custody and resettlement.  A number of agencies are involved in the youth justice system including the courts, Youth Offending Teams, local authorities, social services and the police.

Young adult and adult custody 

The term ‘young adult’ custody covers custodial accommodation for persons aged 18-20 and this forms part of the adult custodial estate.  Some YOIs cater purely for ‘young adults’.  Some YOIs are ‘split-site’ and have a site for ‘young offenders’ and a site for ‘young adults’.  Under the ASCL Act, learning for persons in ‘young adult’ and ‘adult’ custody will be the responsibility of the Chief Executive of the Skills Funding Agency.

Young people within youth custody 
Within the context of this document, ‘young people’ in youth custody are taken to mean children and young people aged 10-17, as well as any young people aged 18 who have remained in youth custody because, for example, they are near the end of their sentence.  The legislation in the ASCL Act towards local authorities for young offenders applies to this group of young people.

Young People’s Learning Agency (YPLA) 
The new YPLA which together with the SFA will supersede the Learning and Skills Council (LSC) and from April 2010, will be responsible for 16-19 funding, as well as funding for young people aged 19-25 subject to learning difficulty assessment, and in future will take on responsibilities for funding learning provision for young offenders in youth custody.

Youth custody 

This term should be taken in this document to mean relevant youth accommodation as defined in section 5621A of the Education Act 1996 i.e. secure establishments for young people detained in the youth justice system, and these are otherwise known as ‘juvenile secure establishments’, ‘juvenile custody’ or the ‘juvenile secure estate’.  It covers secure establishments which hold young people either remanded or sentenced to secure custody and includes children and young people aged 10-17, and some 18 year olds who remain in the youth secure estate because they are near the end of their sentence and have therefore not been moved to secure custody in the adult prison estate (which includes custodial places in ‘young adult’ accommodation for young people aged 18-20 in YOIs and ‘adult’ prison).   The term ‘youth custody’ therefore covers youth accommodation in Prison Service YOIs, Private YOIs, Secure Training Centres and criminal justice beds in Secure Children’s Homes.

Youth Justice Board (YJB)

The YJB is a public body, which oversees the youth justice system in both England and Wales. It works to prevent offending and re-offending in under-18s, and to ensure that custody for this vulnerable age group, is safe, secure and effective. To this end, they focus attention on addressing the underlying causes of the young person’s offending behaviour. 

Youth Offending Team (YOT)

YOTs bring together representatives from the police, probation service, housing, health, education, drug and alcohol misuse, and social services to tackle the issues surrounding youth offenders.  Each LA is required to appoint a YOT.  For the purposes of this guidance, the home YOT is the YOT based in the area the young person is ordinarily resident in.  There is no host YOT per se since the YOT based in the same area as the custodial establishment will have no involvement with the young person during their time in custody.
� The amendments to the Education Act 1996 (through the ASCL Act 2009) apply only to young people detained in “youth detention accommodation”.  This means that the duties referred to in this guidance, and the guidance itself applies in relation to young people held in ‘youth’ accommodation only (sometimes known as ‘juvenile’ accommodation).  Some YOIs hold ‘young adults aged 18-20’ and the duties and guidance do not apply to these young adults.  


� “Ordinary residence” means the place where the child or young person is habitually resident save for occasional periods of temporary absence (including the period of detention).  
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