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	Establishing A New Office Of The Children’s Commissioner For England (OCCE): Consultation On Legislative Proposals

In 2010, the Secretary of State for Education invited Dr John Dunford to undertake an independent review of the Children's Commissioner .  The aim of the review was to identify ways in which the impact and cost-effectiveness of the Children's Commissioner could be improved.  John Dunford's report was published in December 2010, and made a total of 46 recommendations to change both the legal framework and operational remit of the Children's Commissioner to make the role more fit-for-purpose.  This consultation does not seek to re-open the debate about the role and purpose of the Children's Commissioner.  John Dunford carried out a comprehensive review involving a wide range of stakeholders and his recommendations have, in principle, been accepted by the Government.

This consultation sets out how we intend to implement the recommendations from the review of the Children's Commissioner that require a change to legislation.

We are very keen to hear what children and young people think.  We are creating a ‘pack' with a version of the consultation document that is more appropriate for a younger audience, alongside guidance for professionals on leading a consultation exercise on these proposals with children and young people and coordinating a response on their behalf.  We will shortly add the ‘pack' to this website and send it proactively to organisations that support children and young people's rights and participation.  Children and young people can respond to the consultation as it is, but the approach outlined above will provide other options for them to express their views.
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	Establishing A New Office Of The Children’s Commissioner For England (OCCE): Consultation On Legislative Proposals

	

	To
Children's Rights Organisations, Charities, Children's Workforce,Parents and Families and other interested Parties.

Issued
7 July 2011

Enquiries To
If your enquiry is related to the policy content of the consultation you can contact the Department on;

Telephone: 0370 000 22 88

e-mail: childrenscommissioner.consultation@education.gsi.gov.uk


	1
	Purpose

	1.1
	This consultation document sets out the Government's proposals for legislation to implement recommendations from John Dunford's review of the Office of the Children's Commissioner (OCC).  We welcome your views on the proposals, particularly in respect of the questions posed at the end of each section.  Please respond using the online response form on the DfE consultation website, or download the response form and return it to the dedicated e-mail or postal address at the end of the form.

	2
	Introduction

	2.1
	In 2010, the Secretary of State for Education asked John Dunford to carry out a review of the OCC.  The aim of the review was to identify ways in which the impact and cost-effectiveness of the OCC could be improved.  In particular, the review focused on:

· its powers, remit and function;
 

· the relationship between the OCC and other related functions, in particular the role of the Children's Rights Director (CRD) in Ofsted; and
 

· how to achieve greater value for money.



	2.2
	The report of John Dunford's review was published on 6 December 2010.  It established a clear need for an Office of the Children's Commissioner, but identified the need for a change to both its legal framework and remit - moving from one that is based on raising awareness of children's views and interests in the context of the Every Child Matters outcomes, to one that is focused on promoting and protecting children's rights in line with the UN Convention on the Rights of the Child (UNCRC). 

	2.3
	The report argued that these changes would enable the Children's Commissioner to have greater impact in future, providing more effective support and challenge to government on its implementation of the UNCRC.  The review made a total of 46 recommendations. 

	2.4
	Alongside the publication of John Dunford's report, the Government published a Written Ministerial Statement (WMS) in which it accepted all of his recommendations in principle.  This consultation does not seek to re-open the conclusions reached by John Dunford, which took account of the views of a wide range of stakeholders.  The Government is clear that the purpose of the legislation will be to create a new Office of the Children's Commissioner for England (OCCE) with the role of promoting and protecting children's rights in relation to the UNCRC.  The new body will replace the existing OCC and will also be responsible for the functions currently carried out by the CRD.  This consultation focuses on the detail behind those core recommendations, including the duties, powers and operational arrangements that will allow the new organisation to function effectively. 

	2.5
	The proposals follow John Dunford's recommendations as closely as possible.  However, in a few cases, further examination of the details has led us to conclude that a slightly different approach might work better.  In these cases, we have ensured that his underlying objectives are met and followed some key principles that underpinned his recommendations, namely that:

· the powers of the Children's Commissioner should be permissive rather than prescriptive, giving the Children's Commissioner maximum flexibility to determine how best to use his or her powers to achieve the OCCE's objectives;

·  the Children's Commissioner should be more visibly independent from Government, with Parliament playing a greater role in the appointment of the Children's Commissioner and in monitoring the OCCE's impact; 

· there should be greater support and challenge to the way in which the Children's Commissioner decides the OCCE's priorities, and is accountable for delivering them;

· the arrangements for the new OCCE should be consistent with Paris Principles.  These are a set of standards for national human rights organisations that have been adopted by the UN General Assembly.

	2.6
	Not all of John Dunford's recommendations require a change to legislation.  Some of them will be covered in the relevant working documents that will need to be agreed between the Government and the new organisation in its capacity as a grant-funded body.  Others will be for the Children's Commissioner to take into account when establishing the new organisation and deciding how it will operate.  In order for you to have a complete picture of how all the recommendations are being taken forward, alongside this consultation document we are publishing a plan setting out the action that is being taken against each of the individual recommendations, including those that are not part of the wider legislative package.  For this exercise, we have grouped the recommendations together under headings related to the main themes of John Dunford's review. 

	3
	Legislative Proposals

	3.1
	The role of a new Children’s Commissioner for England
As recommended by John Dunford, we are proposing to create a new OCCE, with the role of ‘promoting and protecting children's rights, in line with the articles of the UNCRC' (the UNCRC specifies that domestic legislation should apply where this is stronger in promoting or protecting children's rights). 

	3.2
	We agree with John Dunford's recommendation that the role of the Children's Commissioner in practice should include ‘encouraging children and young people to respect the rights of others'.  We believe that this is inherent in the way in which the Children's Commissioner operates and within the UNCRC itself.  We do not, therefore, intend to reflect this in legislation.

	3.3
	We are proposing that the new OCCE should incorporate the functions and responsibilities of the existing Children's Commissioner and those of the Children's Rights Director (CRD) in Ofsted, amended in line with the other recommendations in the report.  We are not proposing to stipulate that the Children's Commissioner must appoint a Children's Rights Director.  This is in line with John Dunford's view that the staffing structure of the OCCE should be for the Children's Commissioner to determine.

	3.4
	Under the new legislation, the function of the Children's Commissioner will be to promote and protect the rights of all children and so will encompass those children who fall under the CRD's current remit.  The legislation will specify that, in discharging his or her functions, the Children's Commissioner should have particular regard to the children and young people who are currently covered by the CRD's remit (see annex 1).  While we recognise that there are other children and young people who are vulnerable for a variety of reasons, what defines and distinguishes the groups we are intending to identify separately in legislation, is the fact that they do not have a parent or guardian to whom they have regular access, who can advocate on their behalf. 

	3.5
	John Dunford did not comment on the title of the Children's Commissioner, but stakeholders have queried whether the title ‘Children's Commissioner' resonates with young people.  We are interested in your views on this point. 

Questions
· Do you agree with the proposals to ensure that the functions of the Children's Rights Director continue to be provided for in legislation'?

·  Should the Children's Commissioner's title be amended to ‘The Children's and Young People's Commissioner', so that it more clearly covers the full age range? 

	4
	Organisational model for the OCCE

	4.1
	John Dunford's report said that ‘corporation sole' status had led to a weakness in the strategic planning of the Commissioner and a detachment between the Commissioner and the Office.  The report highlighted the fact that the existing and former Children's Commissioners both felt that corporation sole status had left them feeling isolated. The report argued that the Children's Commissioner should be indivisible from the OCCE and be responsible for all of the OCCE's functions and for how the office operates. For the reasons above, he concluded that the Children's commissioner should not have corporation sole status.

	4.2
	We have examined the possibility of models other than ‘corporation sole' - such as a ‘body corporate' - but are not convinced that they represent a preferable model for the new OCCE.  We believe that we can address the weaknesses that John Dunford identified through other changes that will be introduced, in particular the proposal to appoint an advisory board to provide support and challenge to the Children's Commissioner.  The advantages of giving the Commissioner ‘corporation sole' status, supported by an advisory board, are that: he or she will have full responsibility for the objectives and operation of the OCCE; and it allows arrangements to be made legally for the office and role to continue in the event of the Commissioner being unable to continue to carry out his or her functions.

 Question
·  Do you agree with the proposal to create the new OCCE as a corporation sole, supported by an advisory board?

	5
	Powers

	5.1
	John Dunford reviewed the existing powers of the Children's Commissioner (including whether there was a case for him or her to be given additional powers); as well as the requirements that were placed on the Children's Commissioner.  In general, he felt that the Children's Commissioner already had sufficient powers, but argued that a new power should be included in the legislation - to allow the Children's Commissioner to carry out assessments of the impact on children of new policies and proposed legislation. 

	5.2
	We do not intend to deviate in substance from the recommendations in this area that were included in John Dunford's report.  The statutory powers that we are therefore proposing the Children's Commissioner should have are the powers to: 

· investigate cases of individual children where the case has wider significance for the rights of children;


· carry out inquiries on issues that have wider significance for the rights of children; and


· carry out assessments on the impact of new policies and legislation on the rights of children in relation to the UNCRC.

	5.3
	We are considering whether it is necessary to specify separately in the new legislation that the Children's Commissioner has the power to: undertake research on issues relating to children's rights; and monitor the effectiveness of complaints and advocacy services as they relate to children and young people, or whether these activities are already encompassed by the powers in paragraph 17 above.  It is not intended to dilute the Children's Commissioner's existing powers. Our aim is to avoid adopting details from the existing legislation that do not need to be specified in the new legislation.

	5.4
	Limiting investigations and inquiries to matters that have wider significance for children's rights was recognised by John Dunford as an important safeguard, designed to ensure that the OCCE does not become bogged down in dealing with individual casework.  We support this view that the OCCE's role should be strategic.  We also support his view that the OCCE should not duplicate the work undertaken by existing complaints and advocacy services for children and young people.  At the same time, John Dunford recognised that the CRD did carry out a form of casework in support of individual children and young people within his remit, where there may not be issues of wider significance. This role has involved different responses according to the circumstances of the case  - for example, ascertaining children's wishes and feelings; advising children and professionals; challenging, or recommending the ‘freezing' of decisions; and referring cases for review and response to the relevant Director of Children's Services or other bodies.  John Dunford felt this function should continue to be allowable. 

	5.5
	We are proposing, therefore, to design the legislation in a way that allows the OCCE to carry out a similar role to the CRD in respect of individual cases, but only in relation to children who fall under the CRD's current remit.  As at present, the power would not enable the OCCE to appeal decisions or to determine the outcome of individual cases. The current role of the Children's Commissioner in carrying out investigations of individual cases would continue, but only where there are wider implications for children's rights.

Question
· Do you agree that the powers proposed for the new Children's Commissioner are the right ones?
 
· Do you agree that the Children's Commissioner should be able to undertake a limited form of casework for children who fall under the CRD's remit?

	6
	Duties/Requirements

	6.1
	When considering what duties/requirements should be placed on the Children's Commissioner, John Dunford was clear that the purpose of imposing duties was not to try to dictate the way in which the Commissioner carried out his or her role.  Rather, it was to ensure that the Children's Commissioner is more accountable to Parliament for the impact the OCCE has in promoting and protecting children's rights; and to ensure financial propriety.  On that basis, the duties we want the legislation to place on the Children's Commissioner would be:  

· a duty to submit an annual report to Parliament each year, which includes: a report on action the OCCE has taken to implement the activities set out in its business plan; recommendations made in light of these activities to better promote and protect children's rights; work done specifically in relation to those groups to which the Commissioner is to have particular regard; and a budget statement/annual accounts to demonstrate how funding has been used; and
 

· a requirement to have an advisory board that provides support and challenge to the Children's Commissioner. The advisory board will be ‘Paris Principles' compliant (see description at paragraph 6). In relation to the advisory board, compliance means that its constitution and membership is consistent with Paris Principles. This will ensure that all key interests are represented on the board and that it is sufficiently independent. 

	6.2
	We are intending to replicate the existing provisions in the Children Act 2004, which require the Children's Commissioner in the exercise of his or her functions to: 

· take steps to make children aware of his/her role and how they can communicate with him/her;
 
· seek out and report on the views of children, especially children who do not have other adequate means of making their views known.

	6.3
	We agree with John Dunford's view that the Children's Commissioner's role should involve reporting to the UN Committee on progress in England for the five-yearly scrutiny of the UK's implementation of the UNCRC.  We do not believe this point is appropriate for legislation, as the reporting processes are for the UN to decide and may be subject to change.  Formal accountability for reporting falls on the UK Government as State Party.  We would expect that the Children's Commissioner would contribute to the report submitted by Government, in line with arrangements determined by the UN Committee, and in conjunction with the Children's Commissioners in other jurisdictions of the UK.  The Paris Principles already stipulate that human rights organisations - like OCCE - should contribute to the reports that State parties submit to relevant UN bodies.

Question 
· Do you agree that the duties and requirements set out above are the right ones for the new Children's Commissioner?


	7
	Independence

	7.1
	An issue that was considered in detail during the review was the question of whether the Children's Commissioner was sufficiently independent from government.  John Dunford concluded that there was no evidence that the Children's Commissioner's independence had been compromised in practice, but that there was a perception of a lack of independence from government among stakeholders. 

	7.2
	At the same time, he recognised that the Children's Commissioner could not be wholly independent from government, in particular in respect of the need to be accountable to the Secretary of State for Education for probity in his or her use of public funding.  He sought, through his recommendations, to make the Children's Commissioner more accountable to Parliament and to remove some of the legislative provisions that were perceived to compromise the Children's Commissioner's independence.  He recommended that: 

· the current requirement for the Children's Commissioner to consult the Secretary of State before undertaking an inquiry; and the Secretary of State's current ability to direct the Children's Commissioner to undertake an inquiry, should be removed;
 

· Parliament should have a role in the Children's Commissioner's appointment;
 

· the Children's Commissioner should, in future, submit reports simultaneously to Parliament and the Secretary of State;
 

· the Children's Commissioner should be appointed for a single, seven year term.

	7.3
	In general, we agree that these measures would provide the level of independence from government that is right for a position such as the Children's Commissioner.  We propose to implement the first bullet as it stands.  However, for the other three bullets, the proposals will need to take account of wider considerations. 

	7.4
	The appointment of the Children's Commissioner will be in line with the general principles for all public appointments.  Within these arrangements, we want to ensure that Parliament (most likely through the relevant Select Committees) has an opportunity to contribute at important stages of the process.  We will work with parliamentary clerks to develop a process that involves: 

· an opportunity for parliamentarians to consider and comment on the job description for the post of Children's Commissioner, prior to it being advertised;  
 

· an opportunity for parliamentarians to make recommendations on one or more candidates at the pre-appointment stage; and
 

· an opportunity for parliamentarians to raise any concerns directly with the relevant Secretary of State if he or she chose not to accept their recommendations.

	7.5
	We do not propose to specify in legislation precisely how these arrangements will operate as, ultimately, they will be for Parliament to determine.  They may also need to change according to the committee structure that is in operation at the time.

	7.6
	We also intend to involve children and young people in the appointment process for the new Commissioner although, as with Parliament's involvement, we are not planning to be prescriptive in the legislation about how this arrangement should work in practice.

	7.7
	With regard to the submission of the OCCE's annual report, we are considering whether it will be possible to specify in the legislation that it should be submitted simultaneously to Parliament and the Secretary of State.  The convention is that annual reports are formally presented to Parliament by the relevant Secretary of State and exceptions to this practice are rare.  An alternative approach might be for the legislation to specify that the report should be laid before Parliament without amendment and within a timeframe specified by the Children's Commissioner.  A simpler solution might be for the Children's Commissioner to send an informal copy to relevant parliamentary contacts at the same time as sending it to the Secretary of State.  

	7.8
	With regard to the Children's Commissioner's term of office, in recommending a single 7 year term John Dunford was intending to avoid the potential conflicts of interest for the Commissioner that might arise during the period before his or her possible re-appointment.  We are aware, however, that a 7 year term is a long period for a Commissioner to remain in office if he or she is having little impact.  We do not intend to change the circumstances in which the Secretary of State can remove the current Children's Commissioner, as set out in Schedule 1 of the Children Act 2004.  These give the Secretary of State the power to remove the Children's Commissioner if he is satisfied that: the Children's Commissioner has become unfit or unable to properly discharge his or her functions; or has behaved in a way that is not compatible with him or her continuing in office.  The arguments for a single 7 year term or retaining a 5 year term with the option of re-appointment are, therefore, finely balanced and we would welcome your views on this issue.

	7.9
	Determination of the OCCE's annual budget will also have a bearing on its independence and how it operates.  John Dunford recommended that the Government should provide adequate funding to allow the OCCE to carry out its role effectively, in line with the Paris Principles.  The level of the OCCE's budget will be determined by the Secretary of State.  In making this determination it will be important for him to take account of (a) the Paris Principles (b) the Children's Commissioner's views on the OCCE's operational and resourcing requirements, and (c) the Department for Education's overall resources, the need to secure value for money and wider pressures on the public purse.  This is not something on which we intend to legislate.  

Questions
· Do you agree with our proposals for the appointment of the Children's Commissioner?
 
· Do you agree that the Children's commissioner should be appointed for a single, fixed term, without the possibility of reappointment?
 
· Should the duration of the Children's Commissioner's appointment be i) seven years, ii) six years or iii)five years.  Please explain the reasons for your preference?

	8
	Accountability & Governance

	8.1
	In considering the governance arrangements for the Children's Commissioner, the challenge for John Dunford was to balance the competing demands for the OCCE to be both: more visibly independent from government (see above); but also more accountable for the impact it has.  John Dunford recommended that there should in future be more parliamentary scrutiny of the extent to which the OCCE had achieved its objectives.  He also suggested that an appropriate Select Committee should call the Children's Commissioner to give evidence on its achievements and to set out which areas they intended to focus on in future. 

	8.2
	As indicated above in the section on ‘Powers and Duties', we are proposing to place a duty on the Children's Commissioner to submit an annual report to Parliament.  It will then be open to Parliament to scrutinise the OCCE's annual report.  John Dunford argued that submitting reports direct to Parliament would raise its profile and envisaged that one or more Select Committees might want to debate the issues raised in the Children's Commissioner's report.  He also envisaged that the Children's Commissioner might be asked to appear before Select Committee(s) to discuss the OCCE's performance, or to give evidence in other inquiries where children's rights issues were relevant. 

	8.3
	DfE Officials will work with the parliamentary clerks to achieve a clearer understanding of how these arrangements might work in practice.   Parliament's response will necessarily depend on the nature and volume of other parliamentary business and so may vary from session to session.  For this reason it is not appropriate to prescribe the arrangements in legislation.

	8.4
	An important part of the new governance arrangements is the establishment of an advisory board.  The board would serve a number of purposes.  First, it would protect the Children's Commissioner from the sense of isolation that John Dunford identified.  Second, it would help the Children's Commissioner to identify what the OCCE's key objectives (and supporting performance indicators) should be in the coming year, bringing greater transparency to the OCCE's business planning processes.  And third, it would provide a greater degree of challenge to the decisions made by the Children's Commissioner - although John Dunford was clear that the board should not be able to direct the Children's Commissioner, as this would compromise his or her independence.

	8.5
	John Dunford recommended that the membership of the board should comply with Paris Principles and that Parliament should have a role in the process.  Our proposal is that while the Secretary of State should formally appoint the chair and members, others should have a say in the make-up of the board.  We are not intending to set out how appointments to the board will be made in legislation, but propose that the Secretary of State would invite: 

· Parliament to nominate the chair (thus bringing a greater degree of independence/accountability) and two other members;
 

· NGO organisations to nominate two members ;
 

· Children and young people to nominate two members;
 

· The Children's Commissioner to nominate two members.

	8.6
	The Secretary of State would appoint two further representatives and the Children's Commissioner would also be a member of the advisory board in his or her own right.  We also propose that one or more members of the advisory board should have expertise in the needs and interests of children in care.  The questions at the end of this section seek views on how best to manage the nominations process set out in paragraph 37 above.

	8.7
	We are proposing that the members of the advisory board would not have executive functions and the Children's Commissioner - rather than the board - would be responsible for the OCCE's performance.  Nevertheless, the members of the board could bring expert knowledge and experience that would help to improve the decisions made by the Children's Commissioner.    

Questions 
· Do you agree that the proposals set out are the right ones for making the new Children's Commissioner more accountable?
 

· Do the proposals in paragraph 32 to 35 above represent a fair and balanced approach to determining the membership and role of the advisory board?
 
· What should the process be for nominating the two NGO representatives?
 
· What should the process be for nominating the two children and young people representatives?

	9
	Devolved Administrations

	9.1
	John Dunford argued that, in principle, the four Children's Commissioners in the UK should each be responsible for all matters relating to the rights of children and young people who normally reside in their countries - in other words, that the role of the Commissioners in Northern Ireland, Scotland and Wales should extend to non-devolved matters.  This could potentially cover a wide range of matters but is most likely to include, for example, rights issues in relation to asylum and border controls, policing, youth justice and custody arrangements and the armed forces. 

	9.2
	We accept the principle behind this recommendation, although we are still working out the most practical way to proceed.  There is not an obvious legislative solution, as each of the four Children's Commissioners has a slightly different set of functions and powers.  It is for Parliament in Westminster to legislate on non-devolved matters rather than the devolved administrations, and any transfer of powers could impact on the terms of the devolution settlements.  Discussions are continuing with the devolved administrations to identify a workable solution.  Meanwhile, the four Commissioners are already working together and integrating their activities more closely so that some of the practical difficulties John Dunford reported are already being addressed.

Question 
· Can you give us any practical examples of children's rights issues that have arisen in the context of non-devolved matters, where the involvement of the Children's Commissioner for Northern Ireland, Scotland or Wales might have been helpful?  

	10
	Wider action to support implementation of the UNCRC

	10.1
	John Dunford argued that having an independent Children's Commissioner for England, with a statutory role of promoting and protecting children's rights, was essential in order for the Government to be compliant with the UNCRC.  The new OCCE legislation will ensure that the Children's Commissioner's role meets those conditions.  It is important, however, that we do not view the changes we are proposing to make through the OCCE legislation as the only action that could be taken to strengthen the Government's implementation of the UNCRC. 

Question 

· What other practical steps could the Government take to demonstrate its commitment to the UNCRC? 

	11
	ANNEX 1: Children and young people covered by the Children’s Rights Director’s current remit

	11.1
	·  Children who are looked after or accommodated by any local authority;
 

· Children receiving, or qualifying to receive, any social care service from, or commissioned by, a local authority;
 

· Children resident in any establishment registered, or qualifying for registration under part 2 of the Care Standards Act 2000;
 

· Children resident in any school or college to which Section 87 of the Children Act 1989 applies; and
 

· Children who are placed for adoption.



	12
	How To Respond

	12.1
	Consultation responses can be completed online at www.education.gov.uk/consultations 

by emailing childrenscommissioner.consultation@education.gsi.gov.uk
or by downloading a response form which should be completed and sent to:

Mr T Gibb
Implementation of Children's Commissioner Review Team
Ground Floor
Sanctuary Buildings
Great Smith Street
London
SW1P 3BT

	13
	Additional Copies

	13.1
	Additional copies are available electronically and can be downloaded from the Department for Education e-consultation website at: 
http://www.education.gov.uk/consultations 


14  
Plans for making results public

14.1
The results of the consultation and the Department's response will be published on the DfE e-consultation website within 3 months of the consultation closing.

