Auxiliary Aids for Children with Disabilities 

Summary of consultation responses

1)
Introduction 

The consultation was held to take people’s views on the implementation of the duty on schools and local authorities, imposed by section 20 of the Equality Act 2010 (“the Equality Act”) to provide auxiliary aids as part of the duty to make reasonable adjustments to prevent disabled children being put at a substantial disadvantage.  (“Auxiliary aids” covers both auxiliary aids and services.)  The consultation asked whether:  

· the duty should be commenced and if not, why not; 

· the duty should be commenced on 1 September 2012 and, if not, why the respondent felt it should be earlier or later; 
· the Equality and Human Rights Commission’s Code of Practice for Schools would provide sufficient guidance and, if not, what more would be needed or what could usefully be prescribed in Regulations; and

· in what circumstances children are currently missing out on the provision of auxiliary aids and how many children.  

The consultation ran between 12 September and 5 December 2011 and a total of 870 responses were received.  The breakdown of the respondents was as follows:  
Parent/Carer





397
Other 






351
Local authority




  55
Professional assoc/union/charity 


  29 

Maintained mainstream school


  20
  
Independent mainstream school 


    9
Maintained special school 



    5

Non-maintained special school 


    4 
739 of the responses were part of a campaign which the Department understands was promoted by the National Deaf Children’s Society.  These responses were distributed across the “Parent/Carer” and “Other” categories.    
This document provides: a) an overview of responses; b) a summary of responses to individual questions; and c) explains the intended next steps.  The Annex provides a list of the organisations who responded, excluding those who asked for their response to remain confidential.    
2) 
Overview

The responses have been analysed and a snapshot of the key views is provided below:  
· the campaign responses wanted the duty commenced on 1 September 2012; 

· a large majority local authorities and local authority support services agreed that the duty should be commenced but about a quarter were not sure because they felt there was a lack of clarity on what the duty entailed for schools and local authorities and feared the potential financial impact.  Opinion was more evenly divided amongst this group on whether the duty should be commenced in September 2012 with many of those who were either against or not sure suggesting that it should be commenced in April 2013 to coincide with maintained schools’ financial year, or a date thereafter;  

· professional associations, trade unions, charities and representative organisations mostly agreed that the duty should be commenced but amongst those who were against or not sure there was particular concern expressed by two independent school organisations about the inability of providers to charge the recipients for the provision of auxiliary aids.  Others wanted the duty commenced in September 2012, but there were concerns that clear guidance needed to be in place before commencement and one response that the duty should not be commenced before September 2013 at the earliest; 
· the maintained mainstream schools who responded to the consultation were equally divided as to whether the duty should be commenced but a significant majority were against the duty being commenced in September 2012.  The maintained special schools were in favour of the duty being commenced, but with comments that there needed to be clear guidance and appropriate funding;  

· a large majority of independent schools and non-maintained special schools were against the duty being commenced and, if it was, against commencement in September 2012;  

· only a small number of respondents said that regulations would be required.  The large majority of respondents to this question felt that the Equality and Human Rights Commission’s Code of Practice would provide sufficient guidance as long as it was made clear what auxiliary aids are, when it would be reasonable to provide them, the cost factor when deciding reasonableness and a number of other matters;  

· no clear picture emerged of the circumstances in which, and how many children, might be missing out on the provision of auxiliary aids.  Many of the respondents to this question gave examples of auxiliary aids but not the circumstances in which children might not be provided with them.  Some particular groups of children, such as those with medical needs and those with dyslexia were highlighted, and some estimates given of the potential number of children, particularly those within groups with different types of need, who might require auxiliary aids.  Set against this a number of respondents from amongst the local authorities and voluntary organisations felt that almost all children who required auxiliary aids were currently receiving them;  

· respondents highlighted the importance of there being clarity about who has responsibility for funding auxiliary aids, as between schools and local authorities and as between education and health providers.  There was a fear that schools and local authorities would be expected to pay for provision that would normally be paid for by health providers.  There was also concern about introducing the duty in a time of funding pressure and when the funding arrangements for schools are under review;  

· a number of respondents highlighted good practice with the use of central local authority services and budgets for the provision of aids and equipment. These services can provide advice to schools and help with maintenance, run loan services and bulk buy equipment at more economic rates; 

· some respondents felt that the changes proposed in the special educational needs (SEN) and disability Green Paper should be introduced and embedded before the duty was commenced.  Respondents felt that there needed to be clarity about how the auxiliary aids duty would link up with the proposed Education, Health and Care Plans, the local offer and personal budgets; and 

· some respondents commented on the link between the SEN legal framework and the auxiliary aids duty and were concerned that there would be a rise in the number of requests for statements from schools in order to meet the auxiliary aids duty.   
3) Summary of responses
1 a) Do you agree that the Government should commence the auxiliary aids requirement of the reasonable adjustments duty under the Equality Act 2010 (the “third requirement”) in relation to schools and local authorities when exercising education functions?  

95% Yes  
2.5% No 
2.5% Not sure 
Excluding the campaign responses the results were: 

66% Yes 
17% No
17% Not sure     


Respondents recognised the importance of commencing the duty to ensure that no disabled children were put at a substantial disadvantage through not receiving auxiliary aids.  
1 b)  If you answered “no” or “not sure” to question 1a, please state your reasons and, if appropriate, what steps you think could be taken to make commencement of the requirement acceptable.  
While the majority wanted the duty commenced there were concerns expressed on the need for clarity about what auxiliary aids are and when it would be reasonable to provide them, the possible effect on school budgets and the possible expectation on schools and local authorities to make health and social services provision.  

2 a) Do you agree that 1 September 2012 is an appropriate commencement date for the new auxiliary aids requirement?  
94% Yes 
5% No 
1% Not sure   
Excluding the campaign responses the results were:  

54% Yes 
37% No 
9% Not sure  
The majority of respondents agreed that the duty should be commenced in September 2012 with a few respondents saying that it should be commenced earlier.  
2 b) If you answered “no” or “not sure” to question 2a and think the commencement date should be earlier or later than 1 September 2012, please state when you think the commencement date should be and the reasons why having an earlier or later commencement date would be appropriate.  

Respondents who wanted a later date felt that schools needed more time to prepare, commencement should coincide with the beginning of the financial year, the outcomes from the SEN and disability Green Paper pathfinders should be known and the new SEN system established, or that guidance and regulations must be in place before commencement.   

3.  The Equality and Human Rights Commission will be producing a statutory code of practice and guidance for schools which will include advice on what schools must have regard to in relation to operating the reasonable adjustments duty.  If you think this is unlikely to be sufficient to address your concerns about understanding the implementation and operation of the new requirement, please tell us what more is needed or are there matters that could usefully be prescribed in Regulations?
As mentioned in the overview, only a small number of respondents to this question thought that Regulations were necessary but many felt that the guidance needed to be clear about what auxiliary aids are and when it would be reasonable to provide them.  
4.  The Department is aware that there is a cohort of children who are disabled but do not have SEN, or who might require reasonable adjustments unrelated to their SEN.  However, we are not clear on exactly what additional auxiliary aids and services these disabled children might require other than those that a school might currently be providing, either simply through “common sense” adjustments, or through SEN provision (including School Action and School Action Plus). 

We would therefore welcome specific information that can be provided about the circumstances, and number, of children who might currently be missing out on the provision of auxiliary aids and services because of the current absence of the auxiliary aids requirement on schools and local authorities exercising their education functions.  

As above, no clear picture emerged about the circumstances in which children are currently missing out on the provision of auxiliary aids or the numbers of children who are missing out.  Some respondents felt that most children who required auxiliary aids are already receiving them.   

4.  Next steps  

The Department has carefully considered the responses to the consultation.  While the overall response was in favour of commencing the duty on 1 September 2012 the consultation has confirmed that there are some who have concerns about the effect commencement of the duty will have on schools in particular.  However those concerns have not persuaded the Department that there is a need to change from our intention to commence the duty as proposed in September.  
The Department continues to believe that only a small number of children who require auxiliary aids to prevent them from being substantially disadvantaged in the school context are not receiving those aids but also that it is necessary to commence the duty to ensure that no disabled child misses out.  Some consultation responses suggested that there could be significant numbers of certain groups of children who may be missing out, such as those with dyslexia or with medical needs.  However, it was not clear that all these children would come within the Equality Act’s definition of disability, whether they were being put at a substantial disadvantage by not being provided with the auxiliary aids that were being suggested as relevant to their condition, the circumstances in which it would be reasonable to provide the auxiliary aids to them and whether it would be the education service’s responsibility to provide them with the aids.  The Department does not believe that it would be held to be reasonable for the education service to, for example, provide auxiliary aids or services which are normally provided by the health service.  
It follows that as the Department believes there are only a few children who are currently not being provided with auxiliary aids which could otherwise reasonably be provided to them to prevent them from being put at a substantial disadvantage, we believe that the cost to schools and local authorities will be minimal.  A consideration which supports this belief is that other education providers, such as early years providers that are not part of a maintained school and further education colleges have been subject to the auxiliary aids duty since 1999 and 2002 respectively and the Department is not aware of these providers being challenged financially by the duty.  Also, the Department considers that in many cases schools or local authorities will already be providing auxiliary aids and services without perhaps even realising this is what they are doing (e.g. the provision of coloured overlays, large print texts, “Soundfield systems” etc.). Accordingly, within the context of a schools budget of around £35 billion, the Department does not believe it is necessary to make special financial support available for the commencement of this duty.  However, in light of the concerns that some respondents have expressed about the cost of compliance, the Department will keep this position under review and, if necessary, reflect any excessive additional cost consequent upon complying in the new duty in the high needs pupil block. 

The Department noted the good practice highlighted in some responses where costs for the provision of equipment are minimised in some local authorities by the use of central support services to bulk buy equipment at competitive rates, maintain and repair it so that it does not need to be replaced and to provide advice to schools on the appropriate equipment to buy, or borrow, from the local authority.  The Department has announced that, as in 2011-12, it will not recoup money from local authorities for central services to reflect the equivalent funding being given to the increasing number of Academies in order to purchase central services.  The Department is considering how to address this double funding as part of the wider reforms of the funding system.   
The Department does not believe there is a good reason to delay implementation of the duty and believes that the beginning of the next academic year, September 2012, is an appropriate time to commence the duty.  The Department believes that schools and local authorities have had sufficient time to prepare for the commencement of the new duty.  The Equality Act received Royal Assent in April 2010 more than two years before the proposed commencement of the duty.  The Equality and Human Rights Commission consulted on a draft Code of Practice for Schools, which covered the possible commencement of the duty, in early 2011 and this consultation will also have alerted schools to the possibility of commencement.   The commencement of the duty should also be seen in the context of the duty schools and local authorities have already been under since 2002 to plan to increase access for disabled children to school premises and to the curriculum and to make adjustments to provisions, criteria or practices that disadvantage disabled pupils.
The belief that few additional children will need to be provided with auxiliary aids as a result of the commencement of the duty and that, therefore, most schools will remain unaffected argues against delaying commencement until the start of maintained schools’ financial year in April of 2013.  The Department also does not find persuasive the argument that commencement should be delayed until the proposals in the special educational needs and disability Green Paper are implemented and bed down.  With the need to secure a legislative slot in the Parliamentary timetable and then to take legislation through to Royal Assent delaying commencement until the Green Paper proposals are implemented would mean that children who are currently missing out on the auxiliary aids they may need to prevent them being put at a substantial disadvantage will continue to do so for a considerable further period.  It is not clear how, or if, implementation of the Green Paper proposals would change the implications for schools and local authorities.  Following the proposed replacement of statements with Education, Health and Care Plans there would still be a parallel route to the disability framework through which the majority of pupils who require auxiliary aids will be provided with them. 
Some local authorities were concerned that commencement of the auxiliary aids duty may lead to an increase in requests for statutory assessments of children’s special educational needs and statements.  It may be the case that local authorities may receive more requests for assessments from schools, including independent schools, but the local authority will only be under a duty to carry out those assessments and draw up statements where it is necessary to do so for the child’s special educational needs, including needs which require the provision of auxiliary aids, to be met.  Where the request for an assessment arises purely as a route for the child to be provided with an auxiliary aid, depending on the facts of the case, the local authority may take the view that there is a reasonable adjustment which the school could make so that the child gets the aid and it is not necessary for the child to be formally assessed.  The school would also have to consider that the assessment and statementing process would only deliver the aid to the child after 26 weeks and therefore it might still be reasonable for the school to have to provide the aid in the meantime.    

In light of the consultation responses the Department continues to believe that there is no need currently for regulations to be drawn up to coincide with the commencement of the duty.  This view is informed by the fact that other education providers to whom the duty already applies, and all other providers, have been able to meet the duty without regulations being in place, and nothing particularly different about the nature of schools and local authorities carrying out their education functions means they would require regulations to be in place, as has been suggested.  There is also a significant practical problem, as highlighted in the consultation document, that any regulations which listed what are and are not considered to be auxiliary aids would need to be constantly updated as new aids became available.  

The Department is, however, mindful of the concerns expressed in the consultation responses that schools and local authorities would like greater clarity about what auxiliary aids are, when it is reasonable to provide them and other matters in relation to the duty.  The Department will revise its guidance for schools on what the Equality Act means for them to specifically cover the new duty.  Also, further information on how to comply with the duty should be available from the Equality and Human Rights Commission by the time the duty is commenced.  Whilst these documents will help schools understand the duty, it needs to be borne in mind that it will not be possible to provide guidance which could take account of every eventuality.  Each case will depend on its own facts and the particular circumstances and, for example, aids which it would be reasonable for one school to provide in one set of circumstances it may not be reasonable for another school to provide in a different set of circumstances.  

The decision not to draw up regulations for the commencement of the duty on schools and local authorities does not preclude regulations being drawn up at a later date.  The Department will keep this decision under review in light of schools’ and local authorities’ experience of meeting the duty.  
A commencement order will be laid before Parliament.   
The Equality Act 2010 covers England, Scotland and Wales.  This document reports the responses to the consultation in England.  Parallel consultations have taken place in Scotland and Wales.  Information on the consultation in Scotland is available via www.scotland.gov.uk/Publications/2012/03/3764 and in Wales via wales.gov.uk/consultations/education/servicesfordisabled/?lang=en 
Annex A 
Organisations which responded to the consultation

	ACE Centre North 

	Achievement for All (3As) Ltd 

	Afasic England 

	Aldenham School 

	Ambitious About Autism 

	Ark Trust Ltd, The 

	Association of School and College Leaders 

	Birmingham City Council 

	Bournemouth Borough Council, Educational Psychology Service

	Bradford Children’s Services

	Bristol Sensory Support Service

	British Assistive Technology Association 

	British Association of Teachers for the Deaf 

	CCSS 

	Chase Academy 

	Cherwell School Hearing Resource Base

	Children’s Society, The 

	City of Bradford Metropolitan District Council 

	Cornwall County Council 

	Cornwall Sensory Support Service 

	Council for Disabled Children / Special Educational Consortium 

	Deaf Ex-Mainstreamers (DEX) 

	Devon Parent Partnership Service 

	Downsell Primary School 

	Edith Cavell Lower School 

	Educational Service for Hearing and Vision, The, Hull 

	Equality and Human Rights Commission 

	Exeter Royal Academy for Deaf Education 

	First Tier Tribunal (Special Educational Needs and Disability) 

	George Tomlinson Primary School 

	Girls' Day School Trust, The 

	Gloucestershire County Council,(Advisory Teaching Service)  

	Havering Borough Council 

	Heacham Junior School 

	Hearing and Vision Support Services  

	Hertfordshire County Council 

	Hurstpierpoint College 

	Independent Schools Council 

	Interface Parent Forum 

	International College 

	John of Gaunt Infant and Nursery School  

	Kent Specialist Teaching Service 

	Learning Trust, The, Hackney  

	Leehurst Swan School 

	London and Home Counties Regional Conference 

	London Borough of Tower Hamlets 

	Meadows Sports College, The 

	Medway Council 

	Merton Borough Council 

	Naace

	NASEN 

	National Association of Head Teachers  

	National Association of Independent Schools and Non-maintained Special Schools 

	National Deaf Children’s Society, The 

	National Network of Advisory Teachers for Physical Impairment   

	National Network of Parent Carer Forums 

	National Sensory Impairment Partnership 

	Newbridge School 

	Newlife Foundation for Disabled Children 

	Norfolk County Council 

	Norfolk County Council Children’s Services 

	Northdenes School  

	North Yorkshire County Council  

	Northlew Primary School

	Nottingham City Council 

	Oxfordshire County Council 

	Royal National Institute for the Blind 

	Salford Sensory Impairment Service 

	SCOPE 

	Sedgeford Primary School 

	Sense 

	Slough Borough Council 

	Somerset County Council 

	Southampton City Council 

	Southwark Council 

	Specialist Teaching Service, Leicestershire 

	Springhead School 

	St Vincent’s School 

	Staffordshire County Council 

	Stanley Park Junior School  

	Stockton-on-Tees Borough Council 

	Surrey County Council 

	Swindon Assistive Technology Service 

	Swindon Visual Impairment Service 

	Tower Hamlets Sensory Support Service 

	Warrington Borough Council 

	Warwickshire County Council 

	Westfield Nursery School

	Whitefield Schools and Centre 

	Wigan Council 


