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This is a joint consultation by the Department for Education, the Scottish Government Children and Families Directorate and the Department of Health, Social Services and Public Safety in Northern Ireland in relation to proposed changes to the Adoption (Designation of Overseas Adoptions) Order 1973 ("the 1973 Order") also known as the 'Designated List'.  The 1973 Order lists the countries whose adoptions are classified as ‘overseas adoptions' for the purposes of the Adoption and Children Act 2002 ("the 2002 Act"), the Adoption and Children (Scotland) Act 2007("the 2007 Act") and the Adoption (Northern Ireland) Order 1987 ("the 1987 Order") and are recognised as adoptions in the United Kingdom under that legislation. The 1973 Order applies to England and Wales only.  However, this consultation is UK wide as the 1973 Order is incorporated into the law of Scotland and Northern Ireland, and the Channel Islands and the Isle of Man have their own similar legislation.
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	If your enquiry is related to the Department for Education e-consultation website or the consultation process in general, you can contact the Consultation Unit by telephone: 0370 000 2288 or via the Department's 'Contact Us' page.

	1
	Background and Context

	1.1
	This is a joint consultation by the Department for Education, the Scottish Government Children and Families Directorate and the Department of Health, Social Services and Public Safety in Northern Ireland in relation to proposed changes to the Adoption (Designation of Overseas Adoptions) Order 1973 ("the 1973 Order") also known as the 'Designated List'.  The 1973 Order lists the countries whose adoptions are classified as ‘overseas adoptions' for the purposes of the Adoption and Children Act 2002 ("the 2002 Act"), the Adoption and Children (Scotland) Act 2007 ("the 2007 Act) and the Adoption (Northern Ireland) Order 1987 ("the 1987 Order") and are recognised as adoptions in the United Kingdom under that legislation. A list of countries whose adoptions are classified as overseas adoptions is at Appendix 1.  A more detailed explanation of the legislative framework in England and Wales, Scotland and Northern Ireland is at Appendix 2.   For ease of reference it also shows the position in the Isle of Man and the Channel Islands.

	1.2
	Intercountry and overseas adoptions
An intercountry adoption is the adoption of a child who is habitually resident in one country by an individual or couple who are habitually resident in another country.  A person may be habitually resident in more than one country.  

	1.3
	An overseas adoption is the adoption of a child effected under the domestic law in a country outside the British Islands, which is specified in the 1973 Order, and which is not a Hague Convention adoption.  

	1.4
	At present, the adoption of a child from another country in that other country by prospective adopters habitually resident in the British Islands will be from either:  

· a country which has ratified the Hague Convention. If the intercountry adoption is carried out under the Hague Convention process, that adoption order is automatically recognised in the United Kingdom (and other countries party to the Hague Convention) and the child is subsequently granted entry clearance and British citizenship (provided one of the adopters is a British Citizen and the adopter (or both in the case of a joint adoption) is habitually resident in the United Kingdom); OR

· a country which is included in the 1973 Order. The effect of the country being included in the 1973 Order is that the adoption order will be recognised in the United Kingdom, but a separate application for British citizenship must be made; OR

· a country which has not ratified the Hague Convention nor is included in the 1973 Order. In this case the adoption order is not recognised in the United Kingdom.  

	1.5
	The 1973 Order
The effect of the 1973 Order is that adoptions effected under the law of countries listed in the Order ("the Designated List") are automatically recognised in the United Kingdom.  

The 1973 Order is relevant in the context of different types of adoption, for example: 

· prospective adopters who are habitually resident in the British Islands adopting a child from a country included in the Designated List;  

· British citizens living in a country included in the Designated List who are adopting a child in that country and who may subsequently return to live in the United Kingdom with the child; 

· foreign citizens who adopt a child domestically in a country included in the Designated List and who may subsequently come to live in the United Kingdom with the child.  

	1.6
	Why are we reviewing the 1973 Order?
The 1973 Order is being reviewed because: 

· it has not been formally reviewed since it was made in 1973, other than to add China in 1993 in relation to England and Wales, and in 1995 in relation to Scotland; 

· the United Kingdom - and many of the countries included in the Designated List - have implemented the Hague Convention, which did not exist when the 1973 Order was made; 

· in certain circumstances, the fact that the adoption order is automatically recognised in the United Kingdom can result in adopters choosing to adopt under the domestic legislation of a country on the Designated List rather than through the intercountry adoption process. If a prospective adopter adopts in a country on the Designated List and waits until after 12 months to return to the United Kingdom with the child they are not committing an offence under section 83 of the 2002 Act or section 61 of the Adoption and Children (Scotland) Act 2007 and the adoption will be recognised upon their return to the United Kingdom. Under article 58ZA of the Adoption (Northern Ireland) Order 1987 and associated Regulations it is also an offence to bring a child into the United Kingdom for the purposes of adoption without certain prescribed conditions being met. As a result, children can be adopted without the prospective adopter undergoing an assessment of their suitability to adopt in the United Kingdom which they would undergo if they adopted through the intercountry adoption process. We think this occurs in a limited number of cases, for example where the prospective adopter is habitually resident in the United Kingdom but also meets the eligibility requirements to adopt in the country of origin. Given the concerns in the Hague Bureau Report referred to below, we consider that it may improve safeguards if we amend the Designated List; and 

· concerns were raised in a report published in June 2010 by the Hague Bureau called: ‘The sins of the saviours': child trafficking in the context of intercountry adoption in Africa' ("the Hague Bureau Report"). 

	1.7
	The Hague Convention which was concluded in 1993 was established in recognition of the significant and serious human and legal problems arising from the increase in intercountry adoption, and the lack of domestic and international legislation governing adoption.  The United Kingdom and a significant number of other countries, including many of those counties included in the  Designated List, (both receiving states and countries of origin), have now signed and implemented the Hague Convention. 

	1.8
	Most intercountry adoption applications from the United Kingdom are now to Russia and India. Neither country is included in the Designated List but India has implemented the Hague Convention.  Russia has signed but not implemented the Hague Convention and is in the process of making arrangements with a number of countries to put in place bi-lateral agreements that create a framework for managing and recognising intercountry adoptions from Russia.

	1.9
	A number of countries included in the Designated List now have new names, and no new countries that have been established since 1973 have been added.  We consider that the Designated List is therefore outdated and not fit for purpose in its current form, although there may be grounds for retaining an amended version of it.  Any changes to the 1973 Order will include savings provisions so that adoption orders made in countries included on the Designated List prior to any such change continue to be recognised.

	1.10
	The Hague Bureau Report published in June 2010 exposed practices of child trafficking and other illicit activities in Africa and suggested that due to inadequate or non-existent legal frameworks, children and their birth families are continuously exposed to malpractice. The report encourages countries who are members of the Hague Convention to put pressure on those countries who place children for intercountry adoption to make their laws compliant with international standards, including the Hague Convention, to take all appropriate measures to prevent improper financial or other gain in connection with an adoption and to deter all practices contrary to the Hague Convention.

	2
	The Proposals

	2.1
	The options proposed in this Consultation are:

a)         to revoke the 1973 Order;

b)        to revoke the 1973 Order and to replace it with an order recognising only those adoptions made in a country that has ratified the Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption 1993 (‘Hague Convention');

c)         to revoke the 1973 Order and to replace it with an order recognising (i) those adoptions made in a country that has ratified the Hague Convention and (ii) those adoptions made in a country that has signed the Hague Convention and with which the United Kingdom has a bilateral agreement governing the intercountry adoption process; OR

d)         to retain the 1973 Order but to update the references to countries where necessary (for example the references to Southern Rhodesia, now Zimbabwe, and British Honduras, now Belize).

Each of the above options would be subject to savings to ensure that overseas adoptions which are recognised by virtue of the current 1973 Order would continue to be recognised. 

	2.2
	The 1973 Order extends to England, Wales and Scotland. Adoptions effected in countries included in the 1973 Order are treated as overseas adoptions for the purposes of The Adoption (Northern Ireland) Order 1987 and are also recognised in Northern Ireland.  The Channel Islands and the Isle of Man have their own similar legislation - see Appendix 2 which sets out the position in relation to the recognition of overseas adoptions in the United Kingdom and the Channel Islands, the Isle of Man and the British Overseas Territories. 

	2.3
	Proposed options for the future of the 1973 order in detail
The proposed options are: 

Option 1  
Revoke the 1973 Order, with savings to ensure that overseas adoptions made prior to the date of revocation continue to be recognised.   

This will mean that adoption orders that are made in those countries included in the Designated List on or after the date of the revocation would no longer be recognised in the United Kingdom, unless the adoption has been made under the Hague Convention.     

The benefit of this option is that it would improve safeguards by removing the automatic recognition in the United Kingdom of adoptions effected in countries currently on the Designated List.  It would remove the option for prospective adopters to avoid the assessment of their suitability to adopt by adopting a child domestically in that country and then returning to the United Kingdom with the child after 12 months, a potential risk to children (see paragraph 1.6 above). It would also remove those countries from the Designated List about whom concerns are raised in the Hague Bureau Report. 

Revoking the 1973 Order will almost certainly lead to an increase in applications to the courts in the United Kingdom by adoptive parents who are not habitually resident in the British Islands and who adopt in a country outside the United Kingdom and subsequently move to the United Kingdom and decide to readopt on their return. They will not have parental responsibility for the child by virtue of the foreign adoption order. 

Option 2  
Revoke the 1973 Order and provide in a new Order that only adoptions effected under the law of any country outside the British Islands that has ratified the Hague Convention is an overseas adoption 
This would allow eligible prospective adopters who are habitually resident in such a country to adopt a child there and have that adoption recognised in the United Kingdom if they subsequently return to the United Kingdom with the child.  As the prospective adopters are habitually resident in the Hague Convention country they cannot adopt under the Hague Convention.    

We believe this option provides the better outcome for children as there would be no "break" in the parental responsibility for the child.  We would take an assurance that as the country of origin had implemented the Hague Convention, its domestic adoption processes are robust. 

Option 3 
Revoke the 1973 Order and provide in a new Order that  
(a)  adoptions effected under the law of any country outside the British Islands that has ratified the Hague Convention (see option 2 above); and 
(b) adoptions effected under the law of any country outside the British Islands that has signed the Hague Convention AND with which the United Kingdom has a bilateral agreement governing intercountry adoption between the United Kingdom  and that country,  would be overseas adoptions and recognised as such 
The bilateral agreement will set out an agreed process for processing intercountry adoptions and that bilateral agreement would reflect the Hague Convention.  It is expected that bilateral agreements will be rare as our usual expectation is that all countries should ratify the Hague Convention as soon as they are able.  No bilateral agreement will be put in place without due process and evidence that processes and procedures are robust.  

The benefit of this option is that it would allow prospective adopters habitually resident in the United Kingdom to adopt from those countries that are in the process of implementing the Hague Convention, a process which can take a number of years.  

Option 4 
Retain the 1973 Order and update references to countries which are included as necessary   

The number of applications for intercountry adoptions from countries on the Designated List that are not also Hague Convention countries is low.  This option, which preserves the status quo by retaining the 1973 Order, would continue to enable adopters who are eligible to adopt in a country included in the Designated List to bring the child into the United Kingdom after 12 months and have the adoption automatically recognised without having to go through the intercountry adoption assessment process (see paragraph 1.6 above).  Furthermore this option does not address the concerns raised in the Hague Bureau Report.

	2.4
	Suspended Countries
Notwithstanding any changes to the 1973 Order, the Secretary of State and Scottish Ministers will retain the legal power to suspend adoptions from any country, including a country included in the Designated List. Where there is reason to believe that, because of practices taking place in a country or territory outside the British Islands in connection with the adoption of children, it would be contrary to public policy to further the bringing of children into the United Kingdom from that country.  An order can be made to declare that special restrictions are to apply.  "Special restrictions" are defined in section 11 of the Children and Adoption Act 2006 and section 64 of the 2007 Act, and in effect amount to a suspension of adoptions from that country or territory.   Where an order is in force there is a power for the Secretary of State or Scottish Ministers to treat a case as an exception and allow the adoption to proceed. 

	3
	How To Respond

	3.1
	We are inviting written responses to this consultation paper by 3 January 2012.  Consultation responses can be completed online at www.education.gov.uk/consultations, or emailed to ica.consultation@education.gsi.gov.uk  or downloaded and sent to: 

Paul Kelly, Intercountry Adoption Team, Department for Education, Mowden Hall, Staindrop Road, Darlington DL3 9BG.

 

	4
	Additional Copies

	4.1
	If you require additional copies of the consultation document you can download them from our website at -www.education.gov.uk/consultations  or you can request additional copies from the Intercountry Adoption Team.  You can contact them via e-mail at ica.consultation@education.gsi.gov.uk or you can telephone 0370 000 2288 between 9.00am and 5.00 pm Monday to Friday. 

	5
	Plans for making results public

	5.1
	The outcome of the consultation and the Department's response will be published on the Department for Education's Intercountry Adoption website (http://www.education.gov.uk/childrenandyoungpeople
/families/intercountryadoption), the e-consultation website (http://www.education.gov.uk/consultations/) and the Scottish Government website (http://www.scotland.gov.uk) in Spring 2012.  Once the comments have been considered, an outline of the amendments and proposed timeframe for implementation will also be published.


	Appendix 1

	1
	Effect of Options 2 and 3 on the current Designated List

	1.1
	  

Countries that will remain 
 

Countries that will be removed  
Austria

 

Bahamas

Australia

 

Barbados

Belgium

 

Bermuda

Canada

 

Botswana

China*

 

British Honduras

Cyprus

 

British Virgin Islands

Denmark

 

Cayman Islands

Finland

 

Dominica

France

 

Fiji

Germany

 

Ghana*

Greece

 

Gibraltar

Hong Kong

 

Guyana*

Iceland

 

Jamaica*

Ireland

 

Lesotho

Israel

 

Malawi

Italy

 

Malaysia

Kenya*

 

Montserrat

Luxembourg

 

Nigeria*

Malta

 

Pitcairn

Mauritius*

 

St Christopher, Nevis and Aguilla

The Netherlands

 

St Vincent

New Zealand

 

Seychelles

Norway

 

Singapore

Portugal

 

Southern Rhodesia

South Africa*

 

Swaziland*

Spain

 

Tanzania*

Sri Lanka*

 

Tonga

Sweden

 

Trinidad and Tobago

Switzerland

 

Uganda*

Turkey

 

Yugoslavia

United States of America*

 

Zambia*

 * had intercountry adoption applications in 2010  


	Appendix 2

	1
	The effect of the 1973 Order in relation to the recognition of overseas adoptions in the United Kingdom and the Channel Islands, the Isle of Man and the British Overseas Territories

	1.1
	England and Wales 
The Adoption (Designation of Overseas Adoptions) Order 1973 ("the 1973 Order") lists the countries whose adoptions are ‘overseas adoptions' for the purposes of the Adoption and Children Act 2002.  The 1973 Order was made under section 4(3) of the Adoption Act 1968 and continues to have effect under section 87 of the 2002 Act. 

	1.2
	Scotland 
The 1973 Order has effect in Scotland as if made under the Adoption and Children (Scotland) Act 2007 ("the 2007 Act").  Section 67 of the   2007 Act makes clear that the definition of ‘overseas adoption' does not include a Hague Convention adoption and enables Scottish Ministers to make regulations specifying overseas adoption orders which will be recognised in Scotland. 

	1.3
	Northern Ireland 
Overseas adoptions for the purposes of the 1973 Order are recognised in in Northern Ireland by virtue of Article 2(2) of the Adoption (Northern Ireland) Order 1987 ("the 1987 Order") which defines an ‘overseas adoption' as an adoption which is an overseas adoption for the purposes of the Adoption Act 1976 or the Adoption (Scotland) Act 1978. 

	1.4
	The Isle of Man 
The Isle of Man has its own Order which is similar to the 1973 Order.  Section 58(2) of the Adoption Act 1984 (an Act of Tynwald) gives the Governor the power to specify by order which adoptions are ‘overseas adoptions'.  The Adoption (Overseas Adoptions) Order 1985 specifies the countries and territories whose adoption orders are recognised under Manx law.  The list is very similar to the 1973 Order but with some minor differences. 



	1.5
	The Channel Islands 
Jersey 
The Adoption (Jersey) Law 1961 does not contain provisions analogous to sections 87(1) and 66 of the 2002 Act whereby overseas adoptions are recognised, nor is there any equivalent to the 1973 Order.  Jersey does not automatically recognise adoptions made outside the Island. However, Article 10 of the 1961 Law gives the Royal Court a wide power to make adoption orders. Therefore, for any foreign adoption to be recognised in Jersey, an application must be made to the courts for a separate order.

Guernsey 
Guernsey has its own list - the Adoption (Designation of Overseas Adoption) Ordinance 1979 which is very similar to the 1973 Order and lists the countries whose adoptions are specified as ‘overseas adoptions'. 
Alderney 
Guernsey's list (see above) applies to Alderney by virtue of the Alderney (Application of Legislation) (Adoption) Ordinance 1979. 

	1.6
	The British Overseas Territories 
The 1973 Order does not extend to the British Overseas Territories (BOTs).  The BOTs are listed in the Schedule to the 1973 Order and their adoptions are considered overseas adoptions for the purposes of the 2002 Act, the 2007 Act and the 1987 Order.


