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Introduction
This is statutory guidance from the Department for Education for English local authorities on their duties under sections 6, 7 and 11 of the Childcare Act 2006. It is effective from 1 September 2012 (September 2013 for the elements regarding the free entitlement to early education for disadvantaged two year olds, highlighted throughout in grey) and replaces all previous guidance on the delivery of free early years provision for eligible children.
Section 6 places a duty on English local authorities to secure sufficient childcare for working parents.
Section 7 places a duty on English local authorities to secure free early years provision. Regulations made under section 7 set out the type and amount of free provision and the age of children to benefit. This guidance refers to this ‘early years provision’ as ‘early education’ or the ‘free entitlement to early education’.
Section 11 places a duty on English local authorities to assess childcare provision. Regulations made under section 11 set out how the assessment must be prepared and published.
[NOTE: The above section of the guidance refers to the current legislative position. The Education Bill, currently before Parliament, contains provision to enable the Government to extend the free entitlement to disadvantaged two year olds. Subject to the Bill getting Royal Assent, the above passage will be revised to reflect the legislative position at the point of publication. The sections on the entitlement for disadvantaged two year olds throughout this version of the guidance are drafted on the basis of the Bill getting Royal Assent.]
Local authorities must have regard to this guidance when seeking to discharge their duties under sections 6, 7 and 11 of the Childcare Act 2006 and should not depart from it unless they have good reason to do so. 
This guidance does not prescribe matters which are rightly for local determination; local authorities must work with providers to plan and manage local provision to meet the needs of families and children in their area. Local authorities should not intervene in providers’ private business outside of the free entitlement, nor does the this document provide guidance on how providers operate their private businesses including charges for provision over and above the free entitlement. 

The guidance seeks to assist local authorities, providers and parents by making it clear:
· what outcomes different measures are seeking to achieve, which should guide local authorities in their interpretation of the guidance;
· what is a legal duty required by legislation; and,
· what local authorities should as a matter of course do to fulfil their statutory responsibilities and ensure effective delivery.
[NOTE: A reference will be included here to any supporting materials co-produced with key partners in the sector]
Part A: Free early education for (two) three and four year olds 

Section A1: The Free Entitlement

Outcome: 

All eligible children are able to take up high quality early education regardless of their parents’ ability to pay – benefiting their social, physical and mental development and helping to prepare them for school. Evidence shows that regular good quality early education has lasting benefits for all children.
To secure delivery: 

	Local authorities are required by legislation to:

1.1 Make available sufficient free places of 570 hours a year over no fewer than 38 weeks of the year for every eligible child in their area from the relevant date following their third birthday until they reach compulsory school age (the beginning of the term following their fifth birthday).
1.2 Ensure they meet their duties under the Equality Act 2010 when securing free early education places.
1.3 Make available sufficient free places of 570 hours a year over no fewer than 38 weeks of the year for every eligible disadvantaged two year old child in their area from the relevant date following their second birthday.
1.4 Determine eligibility for free places for disadvantaged two year olds on the basis of (a) income and benefit criteria mirroring those used for Free School Meals and (b) whether the child is looked-after
1.5 Make available sufficient free places for an appropriate number of hours to two year olds who become eligible part-way through the year. [NOTE: We are consulting on the detail of when local authorities should make a free place available for children who become eligible part way through the year (see paragraph 3.12 in the consultation document).]  
1.6 Allow children whose circumstances change during the year to keep their free place once they have started.
1.7 Local authorities must make a place available from the following dates (*based on a three term school year).
· For a child born between 1 September and 31 December from 1 January or the beginning of the school spring term* following their third (second) birthday.
· For a child born between 1 January and 31 March from 1 April or the beginning of the school summer term* following their third (second) birthday.
· For a child born between 1 April and 31 August from 1 September or the beginning of the school summer term* following their third (second) birthday.
Local authorities should:

1.8 Ensure that every free entitlement place is provided completely free at the point of delivery.
1.9 Ensure that providers who charge for meals, optional extras or additional hours of provision outside of the free entitlement do not do so as a condition of children accessing their free entitlement.
1.10 Ensure that (two,) three and four year old children moving to England from another country can access a free early education place on the same basis as any other eligible child in the local authority area.
1.11 Deliver the free entitlement in accordance with the local market through providers across the maintained, private, independent and voluntary sectors.
1.12 Enable children to take up a free place at a provider who, for good reason, may not be able to open for 38 weeks a year or for 15 hours a week where this suits the parent’s needs.
1.13 Promote equality and inclusion, particularly for disadvantaged families, looked-after children, children in need and children with disabilities or special educational needs by removing barriers of access to free early education and working with parents to give each child support to fulfil their potential.
1.14 Encourage take up of the free entitlement and conduct outreach activities to identify children who are not taking up their full entitlement.
1.15 Have a policy on how they will prioritise free places for two year olds who are not in the legally entitled groups, should local resources allow, which considers the case for offering places for children with special educational needs or disabilities.




Section A2: Flexibility 
Outcome: 
Children are able to take up their full entitlement to free early education at times that best support their learning, and at times which fit with the needs of parents. 
To secure flexible delivery: 

	Local authorities should:

2.1 Fund providers to deliver free early years provision for (two,) three and four year olds at times and in patterns that support parents to maximise the use of their child’s entitlement.

2.2 Encourage providers to offer flexible packages of free early education, subject to the following standards on flexibility: 
· No session longer than 10 hours;
· No session shorter than 2.5 hours;
· Not before 7.00am or after 7.00pm.
2.3 Ensure that parents are able to access their child’s free early education place in the following patterns:
· 3 hours a day over 5 days of the week

· 5 hours a day over 3 days of the week
2.4 Act as a broker between overall parental demand in the area and provider capacity, seeking to provide the maximum possible flexibility where demand exists beyond the guaranteed models.
2.5 Support parents to identify providers who can offer a free place on the day and hours they need, noting that the free entitlement does not offer a guarantee of a place at any one provider.

2.6 Consider the impact of continuity of care for children when enabling children to access the free entitlement at more than one provider. 

2.7 Assess whether there is provider capacity to enable parents to take fewer free hours a week over more weeks of the year.

2.8 Publish their local flexible offer and inform the local Family Information Service (FIS) what is available.


Section A3: Quality
Outcome:
All children are able to take up their entitlement to free early education in a high quality setting. Evidence shows that higher quality provision has greater developmental benefits for children. The biggest single indicator of high quality provision is the qualification levels of staff in a setting.
To secure and improve quality: 

	Local authorities are required by legislation to :
3.1 Improve the well-being of young children in their area and reduce inequalities between young children in their area 

3.2 Deliver the free entitlement through early years providers who deliver the full Early Years Foundation Stage (EYFS) and are registered with Ofsted or are schools which are exempt from registration.  

Local authorities should: 
3.3 Not fund providers rated inadequate by Ofsted.
3.4 Secure alternative provision, as soon as is practicable, for children who are already receiving their free entitlement at a provider when it is rated inadequate by Ofsted. 
3.5 Only fund providers rated satisfactory by Ofsted if they also can demonstrate a commitment to improving the quality of their provision by meeting at least one of the following additional eligibility criteria:
· participation in a recognised quality improvement programme;
· participation in a recognised peer-to-peer support network (including childminding networks);
· assessed as sufficiently high quality through a local authority quality assessment system;
· higher workforce qualifications than the Early Years Foundation Stage minimum (for example, all staff having or actively working towards a level 3 qualification, or having a graduate leader).
3.6 Consider whether to require providers rated satisfactory to meet more than one of the additional eligibility criteria, in order to raise the quality of provision in the area or if there is sufficient high quality provision already available. 
3.7 Consider whether to require providers rated good to meet one or more of the above additional eligibility criteria to promote further quality improvement in their area.

3.8 Fund providers rated good or outstanding by Ofsted to deliver free early education places for three and four year olds, unless the local authority has reason to believe that the quality of provision has deteriorated significantly since their last inspection, or the local authority has placed additional requirements on providers rated good in their area.

3.9 Consider whether to apply higher or different quality criteria to providers delivering free places for two year olds.
3.10 Ensure that providers are aware of the quality criteria they have to meet in order to deliver free places to (two,) three and four year olds. 
3.11 Withdraw funding as soon as is practicable from providers who are not demonstrating the sufficient quality improvement required to deliver the free entitlement.


Section A4: Funding the Free Entitlement

Outcome:
Fair and transparent funding supports a diverse range of providers. Parents can therefore chose a provider that best meets the needs of their child. 
[NOTE: Text on funding the free entitlement is subject to the outcome of the review of the school funding system.]
To fund the free entitlement:

	Local authorities are required by legislation to :

4.1 Fund early years provision for three and four year olds in all sectors using a locally-determined, transparent formula – the early years single funding formula (EYSFF). 

4.2 Construct a formula composed of either a single base rate for all providers or multiple base rates differentiated by type of provider according to unavoidable cost differences. The formula must also include a deprivation supplement, and must be based on a count of children attending provision conducted at least three times a year.

4.3 Issue all providers with an indicative budget at the beginning of the financial year which broadly reflects anticipated participation. Local authorities must also adjust budgets to reflect fluctuations in participation within the financial year, across all sectors.
4.4 Provide Free School Meals for children who are registered pupils of a maintained school, who attend free provision both before and after lunch and whose parents are in receipt of specified benefits.
Local authorities should:

4.5 Ensure that their EYSFF is clear, simple and transparent, and in particular that any supplements are understood by providers and help drive positive outcomes for children.

4.6 Strike a balance between having suitable processes to ensure value for money and minimising administrative burdens on providers.
4.7 Fund children of “free entitlement” age who have already been admitted to primary school and are attending a maintained reception class separately through the main schools budget. 

[NOTE: Details of funding for two year olds from 2013 are still to be confirmed]
4.8 Make clear their local policy of funding free early education places for children who move providers during the term or start later in the term.
4.9 Consider and determine whether to fund providers / children with exemptions from the EYFS Learning and Development requirements.
4.10 Ensure providers do not charge parents for any hours for which the provider already receives any funding from the local authority.
4.11 Ensure providers are not penalised for short term absences of children through withdrawing funding but use their discretion where absence is recurring or for extended periods. 
4.12 Consider and determine whether to fund the cost of lunch when a child who would qualify for Free School Meals in a maintained schoo,l takes up their free entitlement at a private, voluntary or independent provider.   



Section A5: Delivery in Partnership 
Outcome: 
Local authorities and providers work effectively together to ensure children can access the free entitlement in a variety of settings that meet the needs of their family.  
To secure delivery: 
	Local authorities are required by legislation to: 
5.1 Work with relevant partners to secure integrated early childhood services.  
5.2 Act in accordance with the School Admissions Code in enabling children to take up a place in a maintained reception class from the September following their fourth birthday.
Local authorities should:
5.3 Maintain a directory of providers eligible to deliver the free entitlement.

5.4 Maximise parental choice by admitting all eligible providers (see 3.2) who wish to deliver the free entitlement onto the directory if they meet the required quality standard and local conditions of funding. 
5.5 Ensure providers are aware of the process for being admitted to the directory and the implications of withdrawing from delivering the free entitlement.
5.6 Have an appeals procedure for providers rejected for inclusion in, or facing removal, from the directory.



Part B: Securing Sufficient Childcare

Outcome:
Parents are able to work because childcare places are available, accessible and affordable and are delivered flexibly at a range of high quality settings.

To secure delivery
	Local authorities are required by legislation to:
B.1 Secure sufficient childcare, so far as is reasonably practicable, for working parents, or parents who are studying or training for employment, of children aged 0-14 (or up to 18 for disabled children). 
B.2 Assess the sufficiency of the childcare in their area at least every three years.
Local authorities should: 

B.3 Take into account, in assessing what sufficient childcare means in their area and what is “reasonably practicable” for them to secure:
· The state of the local childcare market, including the level of demand in a particular locality and the amount and type of supply that currently exists;

· The state of the labour market and the potential for increasing the number of people working in childcare;

· The resources available to, and capabilities of, childcare providers including their funding, staff, premises, experience and expertise; and
· The local authority’s resources, capabilities, and overall budget priorities.
B.4 Report annually to elected council members on how they are meeting their duty to secure sufficient childcare and make this report available and accessible to parents. The report should include specific reference to how they are ensuring there is sufficient childcare available to meet the needs of disabled children. 



Part C: Information to parents
Outcome:
Parents are provided with comprehensive information about their child’s entitlement to free early education and childcare options in their area so that they are easily able to take it up and their child benefit. 
	Local authorities are required by legislation to:

C.1 Provide information, advice and assistance to parents and prospective parents.
Local authorities should: 

C.2 Ensure that parents are aware of:

· The entitlement to free early education for (two,) three and four year olds;

· The different types of provider available in the area and the difference this makes for the early education and care their child receives;
· How to identify high quality provision in their area
C.3 Ensure that parents can clearly see, from the information they receive from their provider, that they have received their child’s full 15 hour entitlement completely free.
C.4 Make parents aware of the quality criteria providers delivering free early education places for (two,) three and four years have to meet in order to deliver free places.
C.5 Have a complaints procedure for parents who are not satisfied that their child has received their free place or with any aspect of the way in which they have received it. Parents should be made aware of the procedure.
C.6 Make parents aware of the childcare options available to them for children aged 0-14 (18 for disabled children).



PART d: Legal annex and other relevant information 
	NOTE: This will contain a summary of relevant legislation at the time of publication


Statutory Guidance for Local Authorities on the Delivery of Free Early Education for (two,) three & four year olds and Securing Sufficient Childcare
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